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In the Court of Appeals of the District of Columbia 


No. 2397. 

Marie A. I). Madre, Appellant, 

vs. 

Mary F. Gaskins. 


a Supreme Court of the District of Columbia. 

No. 29772. In Equity. 

Mary F. Gaskins, Plaintiff, 
vs. 

Marie A. D. Madrie, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

s ; ' 

1 Petition. 

Filed February 21, 1911. 

In the Supreme Court of the District of Columbia. 

Equity. No. 29,£72. 

Mary F. Gaskins, Complainant, 

vs. 

Marie A. D. Madrie, Defendant. 

To the Honorable Justice of the Supreme Court of the District of 
Columbia, Setting in Equity: 

Your complainant respectfully states to the Court as follows: 

1. That she is a citizen of the United States and a resident of the 
State of Virginia, and brings this suit in her own right as the heir at 
law to one Mary F. Newburn. 
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2. That the defendant is a citizen of the United States and a 
resident of the District of Columbia, and is sued in her own right 
with respect to matters hereinafter particularly set forth. 

3. Your complainant states that the said Mary F. New burn was 
for a long time previous to the alleged conveyance hereinafter set 
forth the owner in fee simple of lot 141 in B. II. Warner’s sub¬ 
division of square 271 with improvements thereon, situate in the 
City of Washington, District of Columbia, and recorded in the land 
records of the District of Columbia in the office of the Recorder of 

Deeds. 

2 4. Your complainant further represents that the said Mary 
F. Newburn was at one time married, but her husband has 

since died, to wit, about twenty years ago, and your complainant 
does not know whether or not the said Mary F. Newburn had any 
children. 

5. That the said Mary F. Newburn since the death of her husband 
resided at 2227 Cleveland Avenue, N. W\, in the City of Washing- 
ton, District of Columbia, and which are the same premises more 
particularly described above. That the said Mary F. Newburn, in 
addition to the real property above mentioned was left considerable 
personal property upon the death of her husband, and that the said 
Marv F. Newburn also accumulated considerable monev as the re- 

%J • 

suit of her own labors. 

t>. Your complainant further states that since the death of the 
husband of Mary F. Newburn, the defendant, Marie A. D. Madrie, 
took complete charge of the business affairs of the said Mary F. 
Newburn, and continued in that capacity up until the time of the 
death of Mary F. Newburn, which occurred on .Januarv 4, A. I). 
1911. 

7. That the said Mary F. Newburn by an alleged deed of convey¬ 
ance under date of Dec. 24. 1910 and recorded at the Office of the 
Recorder of Deeds under date of December 27, 1910, attempted to 
convey to the said Marie A. I). Madrie an estate in joint tenancy 
in respect of the property which the said Mary F. Newburn had 
previously owned in fee simple, said property being known as Lot 
141 in B. II. Warner's sub Div. of square 271 with the improvements 
thereon, for an alleged consideration of Ten Dollars. 

8. That at the time of the attempted conveyance of said prop¬ 

erty, Mary F. Newburn was and for a long time prior 

3 thereto had become by reason of old age, she being a woman 
of the age of seventy years or upwards, — physical and mental 

suffering as the result of rheumatism and other disorders, and by 
reason of extreme mental weakness and loss of memory, was in¬ 
capacitated thereby from understanding and appreciating the nature 
of any acts or deeds by her done or performed or attempted to be 
done or }>erformed requiring the exercise of judgment or discretion; 
that she was an aged uneducated and illiterate colored woman not 
being able to read or write, that she could not write even her name 
but had to make her mark: that for a year prior to the attempted 
conveyance herein set forth and at the same time aforesaid, the said 
Man F. *■ e bi was an invalid suffering intense physical and 
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mental pain on account of rheumatism and other disabilities afore¬ 
said. Iler suffering was so intense that about two months prior to 
her death, the said Mary F. Newburn, had to remain in bed, and was 
confined there from thenceforth on up until the time of her death; 
that the said Mary F. Newburn’s memory was very poor, in some in¬ 
stances not being able to retain questions asked her. On one occasion 
she was asked if she had transferred her property to the defendant, 
and the said Mary F. Newburn denied that she had, and further 
stated that she intended to leave all of her property to her niece, who 
is the complainant to this bill. That when the said Mary F. New¬ 
born was questioned by the people in the neighborhood as to the 
disposition of her property, the said Mary F. Newburn said that she 
wanted her niece, the complainant herein and her old blind brother 
to get all of her property. That some time in November last, 

4 Mary F. Newburn, deceased, asked your complainant to take 
her jewelry as she was afraid that the defendant, Marie A. D. 

Madrie, would take it from her. Your complainant took the jewelry 
but later returned same. 

0. That the said Marie A. 1). Madrie, who is a teacher in the 
Washington Public Schools and a woman of good business capacity, 
was at the time of the alleged making and execution of said paper, 
and for a long time prior thereto had been acting in a fiduciary and 
confidential character for the said Mary F. Newburn, and advised 
and counselled with her in her business matters, and because of such 
acquaintance, she Marv F. Newburn, reposed implicit confidence in 
M arie A. D. Madrie, and such confidence continued down to and 
including the time of the alleged making and execution of said 
paper. 

0. Your complainant further states that the said defendant for 
about a month prior and up to the moment of the death of the said 
M arv F. Newburn resided with her; that the said defendant on and 
after the date of the making of the alleged deed the said defendant 
would not allow Mary F. Newburn to receive any friends and kept 
her in strict confinement. 

10. That by reason of the mental weakness hereinbefore men¬ 
tioned of the said Mary F. Newburn, and her incapacity and in¬ 
ability to transact and do business knowingly, and understandingly, 
and her illiteracy and inability to read or write her name and be- 
cause of her close associations with the said defendant aforesaid, 
and the fiduciary and confidential relations aforesaid and confidence 
thereby reposed, the said Marie A. D. Madrie acquired an undue 
influence over the said Mary F. Newburn to an extent suffi- 

5 cient to control the free action of her will and prevent any 
true consent bv her to any act or deed done or performed or 

attempted to be done or performed by the said Mary F. Newburn, 
and that because of such undue influence and pressure brought to 
bear on the said Mary F. Newburn. and because of her condition, 
physically and mentally aforesaid, and because of the imposition 
of the said Marie A. D. Madrie which the said Mary F. Newburn 
had not the courage or power to resist for the reasons aforesaid and 
the presence of the defendant who acted for her in the fiduciary 
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and confidential relation aforesaid and while under duress the said 
Mary F. Newburn made the alleged conveyance to the said Marie 
A. D. Madrie. 

11. Your complainant further represents to the court that Mary 
F. Newburn rented out the upper part of the premises already de¬ 
scribed from which she received an income of at least .$12.00 per 
month; that the said Mary F. Newburn had considerable cash in 
bank up to the time of her death, and up to the time of her illness 
aforesaid had earned considerable money through her own labors. 
She had no house rent to pay and no one to support save her self 
that for the past twenty years she has accumulated a large amount 
of personal property, but what disposition has been made of the 
same the complainant is not advised. 

12. The complainant further believes and so alleges that the 
consideration named in alleged deed as passing from the defendant 
to the said Mary F. Newburn was never paid as therein alleged, 
nor was there any consideration for same, and said persons named 

as grantor and grantee therein were both not able to judge 

6 and act independently in reference thereto, and did not act 
and meet upon equal terms and footing, in this that the said 

Mary F. Newburn at the time of the alleged making of said paper 
was under undue influence of the said Marie A. D. Madrie and be¬ 
cause of the condition and circumstances mentioned, she was made 
and required by the said Marie A. D. Madrie to execute said paper 
aforesaid to the defendant, who, with full notice and knowledge of 
the facts and circumstances herein recited as to the conditions and 
surroundings of the said Mary F. Newburn, and the undue influence 
exerted over her by the said defendant, and her confidential rela¬ 
tions with Mary F. Newburn conspired with others, the names of 
whom your complainant does not know, to deprive her of the prop¬ 
erty aforesaid. That the material parts of said deed, to wit, the 
consideration, description of property conveyed, and other parts 
thereof are in writing and as herein stated the said Marv F. Newburn 
was unable to read or write. 

13. Your complainant is the niece of the said Mary F. Newburn, 
and upon advice of friends of the said Mary F. Newburn, brings 
this suit. 

The premises considered, the Complainant prays: 

1. That the writ of subpcena may issue out of this Honorable 
Court addressed to the defendant requiring her to appear at some 
certain time to answer the exigencies of this bill. 

2. That the defendant may be restrained and enjoined from 
making or attempting to make any conveyance or other disposition 
of the property herein attempted to be conveyed to her, until further 
order of the Court. 

3. That on hearing after due proof taken the defendant 

7 may be perpetually restrained and enjoined from making or 
attempting to make any conveyance or disposition of the 

property herein attempted to be conveyed. 

4. That the said alleged deed be caused to be delivered up, can¬ 
celled and held as void and of no effect. 
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5. That a trustee be appointed by the court with full power and 
authority to hold said property attempted to be conveyed as well 
as all other property real or personal belonging to the said Mary 
F. Newburn, subject to the future order of the court. 

6. That the complainant may have such other and further relief 
as this Honorable Court may deem proper in the premises. 

MARY F. GASKINS. 

A. B. WEBB. 

J. B. STEIN. 

District of Columbia, ss: 

I do solemnly swear that I have read the annexed bill by me 
subseril>ed, and know the contents thereof; that the statements of 
fact therein made as upon personal knowledge are true, and those 
made upon information and belief I believe to be true. 

MARY F. GASKINS. 


Subscribed and sworn to before me this 21st day of February, 
1911. 

EMORY H. BOGLEY, 

[seal.] Notary Publie. 


8 Answer of Marie A. D. Madre. 

Filed April 7, 1911. 

* * * * * * * 

The answer of the defendant, Marie A. D. Madre, sued herein as 
Marie A. I). Madrie, to the bill of complaint of the above named 
complainant, shows: 

1. She admits that the complainant is a citizen of the United 
States and a resident of the State of Virginia and has been in¬ 
formed, and now believes, that she is one of the heirs at law of the 
said Mary F. Newburn, deceased: but if it is meant by the state¬ 
ment of paragraph One of said bill to assert that she is the only 
heir of said Mary F. Newburn this defendant denies such assertion 
and calls for strict proof thereof. This defendant is informed and 
on such information avers that said decedent left as her heirs at 
law two living brothers and the children of two deceased brothers, 
the complainant, Mary F. Gaskins, being one of three children of 
one of said deceased brothers. 

2, 3 and 4. Defendant admits the averments of the second and 
third paragraphs of said bill and so much of the fourth paragraph 
as avers that the said Mary F. Newburn died a widow and without 
living children. As defendant is informed the husband of said 
Mary F. Newburn died about thirty-five years ago and not twenty 
years as stated in the bill of complaint. 

5. Answering the fifth paragraph this defendant admits that the 
said Mary F. Newburn resided at the place stated. She has 

9 no knowledge that she was left considerable personal prop¬ 
erty upon the death of her husband and believes that state- 
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ment to be untrue. She further savs that the said Mary F. New- 
burn made her living as a washerwoman and that the only money 
accumulated by her was from her savings from this work which 
amounted at her death to $207.00 in money, deposited in a bank; 
a small quantity of household furniture and a little jewelry, the 
latter being of the value of about $20.00 but much valued by the 
decedent. 

6. For answer to the sixth paragraph this defendant denies the 
statements therein made and savs thev are whollv fallacious. At 
the time of the death of the husband of the said Mary F. Newburn 
this defendant was a child and never at any time thereafter had 
charge of the business affairs of the said Mary F. Newburn. 

7. She admits the making and recording of the deed mentioned 
in this paragraph. 

8. She denies that at the time of the making of said deed the said 
Mary F. Newburn was incapacitated from any cause from under¬ 
standing and appreciating the nature of her acts; she admits that 
she was an aged woman and uneducated and that for some time be¬ 
fore her death she suffered pain from rheumatism and other dis¬ 
abilities. She further says that the said Mary F. Newburn carried 
on her business as a washerwoman until, to wit, October, 1010, and 
would after that have carried it on had not her physician advised 
her to stop work. This defendant further avers that the intimations 
and suggestions of the said eighth paragraph of the bill that the said 

Mary F. Newburn at the time of the making of said deed 
10 was mentally deficient are whollv without foundation and 

• c 

that she at all times theretofore and thereafter and to within 
a very short time preceding her death had her complete senses. 

This defendant does not know what statements were made hy the 
said Mary F. Newburn to other persons or what questions were put 
to her by the unnamed people in the neighborhood as to the in¬ 
tended disposition of her property and therefore cannot answer 
said eighth paragraph in that regard but calls for strict proof of said 
averments if they be competent or material. Answering the state¬ 
ment in said paragraph that said Mary F. Newburn in November, 
1910. requested the complainant to take her jewelry as she was 
afraid that this defendant would take it from her, this defendant 
says the statement is false; that as a matter of fact the complain¬ 
ant about the time aforesaid, and without the knowledge or consent 


of the said Mary 1\ Newburn and during her temporary stay at the 
residence of the said Mary F. Newburn possessed herself of the 
articles of jewelry aforesaid and took them away with her to Rich¬ 
mond, and at the instance of said Mary F. Newburn she was com¬ 
pelled to return them to her said aunt under threat of prosecution 
if she should fail so to do. 


9. Answering the ninth paragraph this defendant admits so 
much of the ninth paragraph as avers that she is a teacher in the 

C ublic schools and that she was a friend of the said Mary F. New- 
urn but denies the charge that she ever acted in a fiduciary and 
confidential relation to the said Mary F. Newburn or had charge of 
or counseled her, (otherwise than as one friend might counsel an- 
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other friend) in her business matters and on the contrary 

11 avers that said Marv F. Newborn, whenever she had busi¬ 
ness to be transacted consulted and acted under the advice 

of a well known lawyer of the City of Washington, and entirely in¬ 
dependent of this defendant. 

Further answering said paragraph this defendant says that she 
became acquainted with said Mary F. Newborn many years ago 
and when she was a child; the said Mary having an intimate ac¬ 
quaintance with this defendant’s mother. From that time to the 
death of the said Mary a warm friendship and affection existed be¬ 
tween her and this defendant and this defendant was ready and 
willing at all times to do what she could for the comfort of said 
Mary F. Newborn and wrote her letters for her, defendant having 
no selfish motive and never intruding herself in any way into her 
old friend’s affairs. Further answering she says that about eight 
years ago Mary F. Newborn told this defendant that she was going 
to take life a little easier and live off of what she had and that what¬ 
ever she might leave she wanted this defendant to have and that 
if this defendant would care for her when she should get sick she 
would leave her all her property. And thereafter from time to 
time said Mrs. Newborn repeated the statement in substance, and 
altho no contract of the kind was ever entered into between de¬ 
fendant and said decedent, the defendant being touched and grati¬ 
fied by such indication of affection continued to show attentions to 
her old friend. 

About the month of October. 1910, this defendant learned of the 
illness of Mrs. Newborn and upon going to her house and finding 
her ill and needing care at her request took up her residence with 
her and remained with her except during the time given 

12 to her employment as a school teacher, until the time of 
her death. This defendant had no part in the making of 

the deed aforesaid but is informed and therefore believes that the 
circumstances thereof are that said Mary F. Newborn sent for her 
attorney aforesaid and upon learning that he could not attend 
upon her sent for another reputable lawyer, to whom, and out of 
the presence of this defendant, she personally gave instructions for 
the drafting of the said deed. Said attorney thereafter prepared 
said deed and. with a notary who took the acknowledgment thereof, 
visited the said decedent and explained it to her before she attached 
her signature thereto. And this defendant denies all the charges 
of undue influence or of overreaching and the like contained in 
the said bill and says that there is no foundation whatever for the 
charge that the said deed was made under duress. This defendant 
admits there was no money consideration paid for the said deed 
but avers that she had in fact assured the said Mary F. Newburn 
in response to her exprest wish that she would care for her in her 
illness so long as she should live. 

9, 10, 11 and 12. Furthering answering said ninth paragraph 
and the tenth, eleventh and twelfth, or so much thereof as she is 
advised is necessary or important for her to answer this defendant 
again denies that the said Mary F. Newburn was incapable men- 
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tally to make the said deed: she denies that she had or exercised 
any undue influence over the said Mary F. Newburn touching the 
making of said deed or any other matter or thing: she denies that 
she imposed upon her in respect thereof or that she entered 
13 into any conspiracy with any other persons to deprive the 
said Mary F. Newburn of her property and says that there 
is no foundation in fact for any of the said averments. 

Further answering the said bill this defendant says that the said 
Mary F. Newborn's relations with her brothers and her brothers’ 
children were not for many years of an intimate nature; that she 
never saw nor corresponded with, and probably did not know of the 
existence of the complainant until about two years ago, when the 
complainant came to Washington upon an excursion, stayed here 
three or four davs and went away. She further says on information 
and belief that the said Marv F. Newburn bad not seen her brothers 
or any of their children for nianv years and the ties of kinship be- 
tween them had become so weakened by absence that correspondence 
of any kind between them had almost ceased. 

Further answering said bill this defendant says that after the 
making of the said deed the said Mary F. Newburn executed her last 
will and testament which will be propounded for probate and record 
on the probate side of this Honorable Court, and thereby bequeathed 
and devised to this complainant all of her property both real and per¬ 
sonal subject, however, to certain pecuniary legacies therein set out. 
Copy of said will is hereto attached marked “Exhibit A”, and the 
same is prayed to be taken as a part hereof and this defendant, under 
advice of counsel, suggests that by reason of the making of said 
will it is immaterial that the said deed was made and that in any 
event this defendant is the owner of said real estate. 
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Now 

hence 


having fully answered this defendant prays to be 
dismissed with her costs in this behalf most wrong¬ 


fully sustained. 

MARIE A. I). MADRE. 


BIRNEY WOODWARD, 

Attorneys for Def t. 


District of Columbia, ss: 

I, M arie A. D. Madre, on oath say that I have heard read the 
foregoing answer by me subscribed and that I know the contents 
thereof; that the statements therein contained of my own knowledge 
1 know to be true and those made upon information and belief I 
believe to be true. 

MARIE A. D. MADRE. 

Subscribed and sworn to before me this 14th day of March, A. D. 
1911. 

[seal.] WM. M. BIRNEY, 

Notary Public , D. C. 
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15 Copy. 

“Exhibit A.” 

I, Mary F. Newburn, of the City of Washington, in the District 
of Columbia, being of sound and disposing mind, and capable of 
executing a valid deed or contract, do, therefore, make, publish and 
declare this my last will and Testament, hereby revoking and an¬ 
nulling all former wills by me, at any time, heretofore made. 

First. I direct that all my just debts, funeral and testamentary 
expenses shall be paid out of my estate, as soon after my decease as 
shall be found convenient. 

Second. It is my will and desire, that upon my decease, my 
body shall be interred in the Madre lot, in Harmony Cemetery, be¬ 
sides the remains of mv life-long friend the late Charlotte Madre; 
and that a suitable tombstone, to be selected by my executrix here¬ 
inafter named, be placed over my grave. 

Third. I give and bequeath unto my friend, Mrs. Louisa Holmes, 

the sum of twentv-five dollars. 

«/ 

Fourth. I give and bequeath unto my friend, Medora Moxley, 
who has been so kind and attentive to me during my sickness, the 
sum of one hundred dollars, as a token of my respect and apprecia¬ 
tion for her said kindness and attention. 

Fifth. All the rest and residue of my estate, both real, personal 
and mixed, whatsoever and wheresoever, I give, devise and be¬ 
queath, absolutely, unto my dear friend of many years, Marie A. D. 
Madre, who has always been kind and attentive to me, and who has 

ever interested herself in my welfare and comfort. 

16 And lastly, I do nominate and appoint my said dear 

friend, Marie A. D. Madre, executrix of this my iast will and 

testament, without bond. 

In testimony whereof, I hereunto set my hand and seal to this 
my last will and testament,'at Washington City, District of Columbia, 
this twenty-seventh day day of December, in the year of our Lord, 
one thousand nine hundred and ten (1910). 

her 

(Signed) MARY F. x NEWBURN. [seal.] 

mark 

Signed and sealed by the said Mary F. Newburn in our presence, 
and by her published and declared a« and for her last will and testa¬ 
ment, and at her request and in her presence, and the presence of 
each other, we have hereunto subscribed our names as attesting wit¬ 
nesses at Washington City, I). C., this 27th day of December, A. D., 
1910, the above dates having first been changed. 

(Signed) E. S. SCHMIDT, 

412 5th St. N. W. 

(Signed) E. D. WILLISTON, 

1507 S N. W. 

(Signed) JAMES F. BUNDY, 

420 5th St. N. W., Washington, D. C. 

2—2397a 
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17 Memoranda. 

April 17, 1911.—Replication filed. 

May 15, 1911.—Leave to file an amendment to answer granted. 

Amendment to Answer. 

Filed May 16, 1911. 

******* 

Comes now the defendant, and bv leave of the Court first had 

' *. 

and obtained, amends her answer to the original bill herein by 
adding to paragraph numbered Nine thereof, which answers para¬ 
graph numbered Nine of the bill of complaint, the following: 

At the time of the giving of instructions to the said attorney for 
the preparation of said deed, the said Mary F. Newburn par¬ 
ticularly requested that a contract in writing should be drawn which 
should express in terms the agreement which she had desired this 
defendant to enter into with her and to be in substance that she, the 
said Mary F. Newburn, should so place the title of her real estate that 
at her death this defendant would become entitled thereto and that 
this defendant on her part should live with, care for and maintain 
the said Mary F. Newburn during the remainder of her natural 
life. And thereafter, at the time of the making of the said deed, the 
attorney of the said Mary F. Newburn presented to her for 

18 her signature a contract in writing expressing the agree¬ 
ment and the said Mary F. Newburn and this defendant 

signed the same. And this defendant says from that time until the 
death of the said Mary F. Newburn she, the defendant, in all re¬ 
spects complied with and carried out the terms of the said agree¬ 
ment. copy whereof is hereto attached marked “Exhibit A” to 
answer, and prayed to be read as part thereof. 

And further amends her said answer to the original bill herein 
as follows: 

By striking out of the second paragraph of said paragraph marked 
Nine the word “ever” as it appears in the ninth line from the 
bottom on page four of said answer. 

MARIE A. D. MADRE. 

BIRNEY & WOODWARD, 

A tty’8 for Deft. 

District of Columbia, ss: 

I, Marie A. D. Madre, on oath say that I have read the foregoing 
amendment to mv answer in the above entitled cause and that the 
statements therein contained are true as I verily believe. 

MARIE A. D. MADRE. 

Subscribed and sworn to before me this 13 day of May, A. D., 
1911. 

[seal.] WM. M. BIRNEY, 

Notary Public, D. C. 
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19 This agreement, made this 24th day of December, A. D. 
1910, by and between Mary F. Newbnrn. of the District of 

Columbia, party hereto of the first part, and Marie A. D. Madre, 
of the same place, party hereto of the second part, witnesseth:— 

That the said Mary F. Newbnrn hath agreed and doth hereby 
agree to convey, immediately upon the execution of these presents, 
premises, situated in the City of Washington, District of Columbia, 
known as number 2227. Cleveland Avenue, Northwest, (the same 
being the homestead of the said party hereto of the first part) in trust 
to he at once reconveved to her. the said party hereto of the first part, 
and to the said Marie A. D. Madre, the said party hereto of the 
second part—as joint tenants and not as tenants in common—the 
survivor of the said parties hereto of the first and second parts—to 
have absolutely the whole of the said property; provided, however, 
that the said party hereto of tlie second part shall and will agree 
hereunder to live with, care for, and furnish, (at the cost and ex¬ 
pense of the said party hereto of the second part,) the said party of 
the first part, for and during the natural life of the said party 
hereto of the first part, all the necessaries of life, including such 
nursing, medicine, and medical attention a« may be required from 
time to time; and further to arrange for and pay the expenses in¬ 
cident to the proper comfort, peace of mind and contentment, of the 
said party hereto of the first part for and during the time afore¬ 
said. 

That in consideration of the above recited premises, the said party 
hereto of the second part hath agreed, and doth hereby agree 

20 to carry out and to perform each and every of the provisions 
above stated, for the care, protection, and maintenance, of 

the said Mary F. Newbnrn, for and during the term of her natural 
life as aforesaid, as well as to live with her and to secure for her 
every reasonable comfort, all to be done and performed at the cost 
and expense as aforesaid of the said party hereto of the second part. 

In testimony whereof, the said parties hereto of the first and sec¬ 
ond parts have hereunto placed their hands and seals on the day 
and date first hereinabove written, binding themselves, their heirs, 
and each of their heirs and assigns to all the covenants and agree¬ 
ments hereinabove set forth, executing this agreement in duplicate. 

her 

MARY x F. NEWBURN. [seal.] 
mark 

MARIE A. D. MADRE. [seal.] 

Witnes ses: 

GEORGE F. COLLINS. 

JAMES F. BRAND. 

Testimony for Plaintiff. 

Filed October 18th, 1911. 

******* 

Be it remembered That at an examination begun, held and con¬ 
cluded on the 2nd day of May, 1911, at the office of J. B. Stein, 
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Esq., Gunton Building, No. 472 Louisiana Avenue, Northwest, 
Washington, D. C. pursuant to agreement there were produced be¬ 
fore me, the undersigned, an Examiner in Chancery of said court, 
the ten persons whose depositions are herein set forth, being 

21 produced as witnesses by and on behalf of the complainant, 
who, being each by me first duly cautioned and sworn be¬ 
fore any question was put to either of them, to testify the truth, the 
whole truth, and nothing but the truth touching the matters at 
issue in said cause, did depose and say as is set forth in each depo¬ 
sition, respectively, following. 

Mr. J. B. Stein and Mr. A. B. Webb appeared as counsel for the 
complainant; and 

Mr. A. A. Birnev appeared as counsel for the defendant. 

ROBERT L. MILLER, 

Examiner. 

******* 

22 Washington, D. C., May 2, 1911. 

Met pursuant to agreement at the hour of 3 o’clock P. M. on the 
above date, at the office of Mr. J. B. Stein, Gunton Building, No. 
472 Louisiana Avenue Northwest, said city, for the purpose of 
taking testimony on behalf of the complainant in the above entitled 
cause. 


Appearances: 

Mr. J. B. Stein and Mr. A. B. Webb appeared as the solicitors 
for the complainant; and 

Mr. A. A. Birnev appeared as solicitor for the defendant. 

The complainant and defendant were also present in person. 

Whereupon Mamie E. Harvey, a witness of lawful age. produced 
by and on behalf of the complainant, being first duly sworn, was 
examined and testified as follows: 

Bv Mr. Stein: 

Q. Mrs. Harvey, where do you live? A. No. 2219 Cleveland 
Avenue, Northwest. 

Q. How long have you been living there? A. I have been there 
for about eleven years. 

Q. Did you know one Mrs. Mary F. Newburn? A. I was ac¬ 
quainted with her; yes sir. 

23 Q. Where did she live? A. At No. 2227. 

Q. How many doors is that from where you live? A. 
Really I don’t know. 

Q. On the same side of the street? A. Yes sir. 

Q. Several doors from you? A. Yes sir. 

Q. When did you last see Mrs. Newburn alive? A. Really, I 
don’t know the date, but it was as near as I can remember between 
Thanksgiving and Christmas. 

Q. Was she in bed at that time? A. Yes sir; she was sick in 

bed. 
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Q. Did you speak to her? A. Yes; I spoke to her. 

Q. What was her physical condition at that time? A. I don’t 
know. She seemed to he a person that was sick. 

Q. Was she weak or strong? A. She did not seem to be very 
strong. She was sick. 

Q. Did you speak to her on that occasion? A. Yes sir; I talked 
with her a while; hut on account of her condition, of course accord¬ 
ing to mv judgment 1 did not talk very long, because I did not 
think she wanted to talk. 

Q. Do you know Miss Marie A. D. Madrie? A. T know her 
when I see her. 

Q. Do you know whether she rendered any sendees for Mrs. 
Newburn? A. Of course T don’t know anything about their 

24 business affairs. 

Q. State whether or not she rendered any sendee. 

Mr. Birney: Question objected to, unless it is shown what op¬ 
portunities the witness had for knowing. 

A. T don’t know anything about their personal affairs at all. T 
don’t know anything about that part of it at all T was not in the 
house that much. T visited her twice when she was sick. 

Q. Did Mrs. Newburn ever speak to you relative to the disposi¬ 
tion of her property? A. During the time T was there she said a 
few words about it. 

Q. What did she say on that occasion? 

Mr. Birney : Objected to as incompetent. 

A. She said she wanted her brother’s children to have the prop- 
ertv. That is what she said to me. 

Q. What was the date of that conversation; do you remember? 
A. T cannot tell. 1 did not pay that much attention to it. 

Q. Do you know whether it was in the fall or summer? A. It 
was between Thanksgiving and Christmas. Tt was not in the fall. 

Q. Did she ever speak to you about her blind brother? A. She 
often spoke about her blind brother, but not during her sickness, 
not while T was there. 

25 Q. What did she say about him? A. She said he was 
helpless and she would do what she could to help him. 

Q. Do you know whether Mrs. Newburn was ever sick before this 
last illnes«? A. T think she was. 

Q. On what occasion was that? A. Eight or nine months, I 
guess, before this time she had a cold. 

Q. Was she confined to her bed? A. Yes sir. 

Q. Did Miss Madrie attend her on that occasion? A. I don’t 
know anything about that? 

Q. Did Mrs. Newburn ever tell you on any occasion she intended 
to leave her property to Miss Madrie? 

Mr. Birney: Objected to as leading and incompetent. 

Mr. Stein: We ask that for the purpose of showing undue influ¬ 
ence and incompetency. 

A. No sir: she did not. 
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Cross-examination. 


By Mr. Birney: 


Q. Mrs. Harvey, how frequently did you visit Mrs. Newburn? 
A. Very seldom 1 visited her. But during the time of her illness 
I was in to see her twice. I often met her outside near my door 
and had a conversation with her, but to visit her house I was only 
there twice while she was sick. 

Q. Do you know up to what time or about what time 
2b she continued to do her work? A. I didn’t pay any atten¬ 
tion to that. 

Q. Did you see her going about her work until within a short 
time of these visits to her in November? A. Xo sir. 

Q. You do not know when she stopped work? A. No sir; I do 
not. T did not interest myself in her business that much. 

Q. When <1 i«l you make your first visit to her house during her 
illness? A. I could not tell to save my life what date it was, but it 
was before >he was real ill. She was sick but was going around and 
sitting around the first visit. 

Q. Did you have any talk with her on that occasion about Mary 
F. Gaskins? A. No sir. 

Q. Did you have any talk with her then about Miss Madrie? A. 
No sir. 

Q. She did not say anything then about her property? A. No 


Q. Do you recall what you did talk about, you and she. on that 
visit? A. She talked more of her sickness and anxiety of getting 
well during the first visit. 

Q. Now can you tell us whether it was in November or Decem¬ 
ber that you saw her the second time. A. It was in November T 
saw her the second time. She was in bed. 

27 Q. Yerv soon after Thanksgiving then? A. Yes sir; it 

was nearer Thanksgiving than it was Christmas. 

Q. You are quite sure it was before the first of December. A. 
Yes sir; it was. 

Q. How long were you there? A. T was there about half an hour. 

Q. Now can you tell us all that was said in that conversation? A. 
No sir; I cannot tell all that was said, because I did not pay that 
much attention to it. She seemed to be worried and T tried to stop 
her from talking because it worried me to see her worried in the con¬ 
dition she was. 

Q. What was she worrying about. A. She mostly spoke about 


her property. 

Q. Did she say anything about her jewelry? A. No sir; she didn’t 
say anything about her jewelry. She was only talking about her 


property. 

Q. Did she at any time talk to you about her property? A. No sir. 
Q. Did she ever say anything to you about Mary Gaskins having 
taken her jewelry? A. No sir. 

Q. Are you quite sure about that? A. T am sure about it. She did 
not say anything to me about it. 
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Q. Did she ever tell you how many brothers she had? A. I only 
heard her speak of two brothers. 

Q. Did you know how many children they had? A. No 

28 sir. 

Q. What did she say about leaving her property? A. She 
onlv said to me that she wanted her brothers’ children to have her 
property. 

Q. That was all she said? A. Yes sir, and I tried to get her to stop 
talking because I didn’t care to hear her crying in the condition 
she was, and did not interest mvself in the conversation at all. 

Q. Was any other person present when you were talking with her? 
A. No sir; nobody at all. 

Q. That was your last visit to her? A. Yes sir; my last visit to her 
to see her alive. 

Redirect examination. 

Bv Mr. Stein: 

%j 

Q. Can you remember the day of that last visit? A. No sir; I 
don’t. I didn’t pay that much attention to it. 

Q. What was her physical condition on that day? A. I really don’t 
know her physical condition. She was sitting up in bed and wanted 
to talk. 

Q. Did she talk with any effort? A. Yes sir; she seemed to know 
what she was saying. 

Q. I mean did she have any trouble in talking; did it pain her in 
any way? A. No sir; only in her manner of crying. Of course, 
seeing her crv so much it excited me and I didn’t care to hear any 
more she said. 

Q. Did she crv all the time you were there? A. Yes sir; 

v t- i 7 

29 and I went out and left her crying. 

Recross-examination. 

Bv Mr. Birney: 

Q. Did you know that Mrs. Newburn had a nurse, Miss Moxley? 

Mr. Stein: Question objected to, because the matter was not brought 
out in the examination in chief. 

A. I don't know whether she had a nurse or not, hut I saw a lady 
there tending around. 1 don’t know what she was. 

Q. Was she not present during your conversation with Mrs. New¬ 
burn? A. I didn’t see her. She might have been there somewhere, 
but 1 didn’t see her. There was no one in the room except Mrs. New¬ 
burn and myself. She was in the house, of course, because she let 
me in. 

Signature of witness waived by consent of respective counsel. 

Sworn to before me this 2nd dav of Mav, 1911. 

ROBT. l. miller, 

Examiner. 
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Laura Moore, a witness of lawful age, produced by and on be¬ 
half of the complainant, being first duly sworn, was examined and 
testified as follows: 

By Mr. Stein: 

Q. What is your name? A. Laura Moore. 

30 Q. Where do you live? A. 2215 Cleveland Avenue. 

Q. How long have you been living there? A. Nine years. 
Q. Did you know a Mrs. Mary F. Newburn? A. Yes sir; I knew 
her. 

Q. Where did she live? A. She lived 2227 Cleveland Avenue. 

Q. How long have you known Mrs. Mary F. Newburn? A. About 
nine years. 

Q. And was she a young or an old woman? A. I don’t know. I 
would call her an old woman. 

Q. About how old do you think she was? A. 1 don’t know. I am 

not a judge of age. I judge she was somewhere in the 50‘s or 60’s. 

Q. But you are not positive about that? A. No sir; 1 am not 

positive of her age. I never heard her say. 

Q. When did you last see Mrs. Newburn alive? A. That 1 don’t 

exaetlv remember. 

*■ 

Q. Can you say about when, about what month? A. I think it 
was November. 

Q. Was it the latter part of November or the early part? A. It 
was the next Sunday after Thanksgiving. That was the last time I 
saw her. 

Q. Did you speak to Mrs. Newburn on that occasion when you 
saw her last? A. Yes sir; I spoke to her, but I did not have any con¬ 
versation with her because she was sick. 

31 Q. Did she speak to you? A. Yes sir. 

Q. Why could you not have any conversation with her? 
A. She was too sick, 1 thought—l don't know—and I was sick my¬ 
self. That was one reason why I did not see her any more often. 

Q. Did you say anything to her on that occasion? A. I only 
asked her how she was. 

Q. Did she answer you? A. Yes; she said she was pretty sick. 
Q. Do you know Miss Madrie? A. I don’t know her personally. 
Q. Do you know whether or not Miss Madrie ever performed any 
sendees for Mrs. Newburn? A. No sir; I don’t know anything about 
it. 

Q. Did Mrs. Newburn ever say to you anything about the disposi¬ 
tion of her property? A. No sir. 

Q. Do you understand the question? A. Certainly I understand 

it. 

Q. How often did you see Mrs. Newburn during the month of 
November? A. I don’t think I saw her more than twice. 

Q. Was it this past November? A. Yes sir; and the Sunday after 
Thanksgiving was the last time I saw her. 

Q. Did you have a conversation with Mrs. Newburn on that first 
visit in November? A. No sir. 
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32 Q. Did you speak anything to her? A. Only asked her 
how she was? 

Q. On both occasions? A. On both occasions. She said she was 
quite sick on both occasions. 

No cross-examination. 

Signature of witness waived by consent of respective counsel. 

Sworn to before me this 2nd day of May, 1911. 

ROBT. L. MILLER, 

Examiner. 

Lily Lucas, a witness of lawful age, produced by and on behalf 
of the complainant, being first duly sworn, was examined and tes¬ 
tified as follows: 

Bv Mr. Stein: 

V 

Q. Where did you live in November? A. At Mrs. Newburn’s 
house from the 3rd of September. 

Q. In November, 1910? A. 1 was at Mrs. Newburn’s house. I 
moved out of Mrs. Newburn’s house the 21st of November. 

Q. When did you move in Mrs. Newburn’s house? A. I moved 
there in September, tbe third. 

Q. How do you remember it was the third of September? A. 
Because it was on a Saturday. 

33 Q. Are you sure it was the third of September? A. Cer¬ 
tainly. 

Q. How long did you live in Mrs. Newburn’s house? A. I staid 
there from the third of September to the 21st of November. 

Q. This past year? A. Yes sir. 

Q. Did you have any conversation with Mrs. Newburn while you 
were residing in her house? A. Yes, sir; 1 was with her every day. 

Q. Will you state in your own words just what those conversations 
were about? 

Mr. Birney: I object, as incompetent, if it is intended to show, by 
this witness any statements made as to the purpose of Mrs. Newburn 
in the subsequent disposition of her property. 

A. When 1 first moved in Mrs. Newburn’s it was on Saturday, the 
third of September. I went to ber door and knocked on the door. 
Of course, she came to the window first and peeped out the window. 
That was the first day 1 went there. It was on Saturday morning 
about 11:30. She says, ‘‘Who is it?’’ 1 said, “I was sent to you. 

I heard you had a room to rent.” She said “Yes.” She goes back out 
of her window through the door into the little room and came and 
opened the door. She said, “I have two rooms, the middle room and 
back room.” T told her Mrs. Moore sent me to her. She said, “I 
know, you have not got any children, for Laura Moore who sent 
you said that very thing.” She said, “Do you want to see the rooms?” 
I said “Yes.” So we went up stairs and she showed me the rooms. 


3—2397a 
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She leaned with her back against the window and said, “That 

34 is my own. I don't owe anybody for it. That is mine. What 
I do in my house nobody else has anything to do with.” 

Then again she said to me, “Glad to get some tenants in here be¬ 
cause my rooms are vacant, and I have been Worried about them a 
great deal, and there are some people,” she said, “I don't want in 
here.” I said, “Well, if I take the rooms—I don’t want them to¬ 
day—I will stay, for I don’t want to move in to-day and get out to¬ 
morrow.” She said, “I don’t think von will have to do that because 
I have one lady who has been in here five years in the front room, 
and another, a next door neighbor staid in here three or four years— 
I think she said three or four years; I am not sure whether it was 
three or four. She said, “You know by that I don’t put my neighbors 
and other people out.” I said, “You are the one I want to be with. 
I want to be with Christian persons.” She said, “Will you take the 
rooms to-dav?” I said, “Yes, and I will be back later on and pay 
you the monev.” Then we came down stairs and we talked on a little 
further, and I went back home and told my husband about these two 
rooms. When I came on back from down town seeing about getting 
some furniture. T went back to my mother in law’s and brings three 
dollars to her; T brings three dollars to Mrs. Newburn first, and then 
brought back three dollars that my husband gave me. 

Q. Did you ever have any conversation with Mrs. Newburn relat¬ 
ing to the disposition of her property? A. Certainly. 

Q. State what that conversation was about? 

Mr. Birney: My objection to the competency of this line of testi¬ 
mony is repeated. 

35 A. She said. “This is my own property” and she was not 
in debt to anybody. It was her own, and I said, “Have you 

no relations?” She said, “Yes, 1 have relations. I have a blind 
brother and a niece.” She said, “1 have one brother dead.” She 
said, “The rest of them I don’t know anything about them. I have 
a blind brother and a niece that lives in Virginia.” I said, “Mrs 
Newburn, what are you going to do with all this if you have no 
relations?” She said, “All I have belongs to my niece and blind 
brother. T write to him and send him things all the time.” One 
day she was working in the kitchen. She said “Lucas, 1 am getting 
so sick, 1 will have to give up this work and you can take it.” 1 
said, “Mrs. Newburn, if I take the work you will want it back.” 
She said. “No, I will not.” She was taken sick one day. She wanted 
to get Miss Madrie. I said, “Miss Madrie, T guess you knew Mrs. 
Newburn was sick” She said, “No”, and Miss Madrie came up there 
and she said she wanted to see Mrs. Jones. That is the secretary, 
and when Mrs. Jones came—Mrs. Jones is the secretary of her 
lodge. She said to me. “Lucas, if anything should happen to me 
and I have to go out of here don’t give nobody my keys.” 

Q. Do you know whether or not Mrs. Newburn had any jewelry 9 
A. Yes sir; she showed that to me. 

Q. Did you ever on any occasion ask her for any of that jewelry? 
A. Yes sir. 
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Q. What did she answer you? 

Mr. Birney : Objected to as incompetent. 

A. She said, “All my jewelry, Lucas, belongs to my niece. 

36 I gave it to her last year when she was up here. I told her 
she could have it. 

Q. Did Mrs. Newburn ever speak to you about Miss Madrie. A. 
Certainly, because she told me when I was going to her about rent¬ 
ing the rooms. 

Q. What did she tell you? A. She said she was glad I was tak¬ 
ing the rooms because Marie was worrying her to get into the house 
and wanted her to turn the back room into a bath room. She said, 
“I don’t want Marie in my house because she has brothers.’’ T. 
said, “What do you mean?” She said, “She has done me dirty.” 
I didn’t know Marie at that time from anybody else. 

Q. What was the date of that conversation, if you remember. A. 
She talked to me a good deal in September and she talked to me in 
October. 

Q. Was she walking around when she said that? A. Yes sir; 
she was walking around. 

Q. Did Mrs. Newburn ever speak to you about Miss Madrie owing 
her money? A. Yes sir. “She owes me money for this Madrie 
Park” She says, “Marie owes me money for this Madrie Park that 
got burnt down you know.” I said, “No, I don’t know anything 
about that because I don’t belong here in Washington”, gnd she 
says “She owes me some money, and as soon as she pays me this 
little bill we will be two people down to Jordan. 

Q. When was Mrs. Newburn taken to her bed? A. I 

37 think it was the last of October. 

Q. Was that while you were still living there? A. Yes 

sir. It was the last of October or the first of November. 

Q. When did you move out of Mrs. Newburn’s house? A. The 

21st of November. 

Q. What was her physical condition at that time? A. What was 
the matter with her? 

Q. What was her physical condition at that time. Was she well 
or sick? A. Sick. 

Q. To her bed? A. Yes sir; she was to her bed. 

Q. Did Mrs. Newburn ever tell you that she intended to leave 
Jier property to Miss Madrie? 

Mr. Birney: Objected to as leading and incompetent. 

A. No sir; she said she did not want Marie to have anything she 
had. 

Mr. Stein: We ask that question for the purpose of showing 
undue influence. All these conversations took place between Septem¬ 
ber and November? A. Yes sir; all these conversations. That 
is when I was in the house. 

Q. They were before Mrs. Newburn was taken to her bed? A. 
Yes sir; some of them were. She told me about keeping the keys. 
She was not able to do anything. At first she would get up and 
drag around in and out. 


20 


MARIE A. D. MADRE VS. MARY F. GASKINS. 


Q. Do you know when Miss Madrie moved in Mrs. New- 
38 burn’s house? A. She moved there in November. 

Q. She moved in there right after you moved? A. Ye* 
sir; right after 1 moved—the last of November or Deceml>er first. 
I think in Deceml>er. She was there herself in November but she 
hadn’t moved her things in there until after I left, but she wa* 
there herself. 

Q. W as Mi ss Madrie sleeping then* at nights while you were 
there? A. Yes sir. 


Q. Do you remember having a conversation with Mrs. Newburr. 
about some jelly? A. Yes sir. 

Q. State what that was about? A. She had some jelly on the 
window sill. T did not notice it at first. She said it was some 
jelly that Marie brought up to her. She said it was wine-jello, and 
my sister said “You might get turned out of church.” She said. 
“There is nothing in that church can turn me out. T have been in 
that church too long.” 1 said. “Why don't you eat 
“I don’t know what Marie might have put in it.” 

Q. 1 will ask you if von know a Mrs. Moxlev. 
know of her. She was there in the house. 

Q. Did Mrs. Newburn ever say anything to you about Miss 
Moxlev? 


it?” She said. 
A. Yes sir; I 


Mr. Birney: Objected to as incompetent and irrelevant. 


A. Yes sir. 

Q. State what sendees, if any. Miss Moxlev performed. 
39 A. T asked her if she had Miss Moxlev there. She said no. 

She said she didn’t know what terms Marie had her there 
on. Marie had her to cook and wash her clothes and not Mrs- 
Newburn. I washed for Mrs. Newburn until 1 moved out of the 
house. 

Q. T think you have already stated what condition Mrs. Newburn 
was in when you moved out of there. A. She was very sick. Sh: 
was a sick woman—very sick. 

Q. State whether or not Miss Madrie ever rendered any service* 
for Mrs. Newburn. A. T never knew her to render any for her. 

Q. Not while you lived there? A. No sir. She did not render 
any for her while T was there, because when Miss Marie came here 
she said, “I will come up there and stay with you Aunt Mamie.” 
She said “No, Marie, it is not necessary, because Mrs. Lucas is here 
and she is doing all that is necessary for a person to do for me.” 


Cross-examination. 

Bv Mr. Birney: 

Q. You went there in September and left in November? A 

Yes sir. 

Q. You left because you did not pay your rent, did you not? A. 
No sir; I always paid my rent and got my receipts to show fo~ 

them. 

40 Q. How many months rent did you pay? A. September 

October and November. T have all three receipts. 
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Q. When did Miss Moxley come there? A. She came there in 
October about the same time Miss Marie did. She commenced 
comine: up there and fixing breakfast. 

Q. W as Mrs. Newburn sick then? A. Yes sir; but she was not 
confined to the bed. 

Q. What work was it that Mrs. Newburn turned over to you? 
A. Washing and ironing. 

Q. Washing and ironing for other people? A. Yes sir. 

Q. When was that? A. It was in October, the first of October. 
Q. And up to that time she did her work herself? A. Who? 

Q. Mrs. Newburn. A. Yes sir. 

Q. She took in washing and ironing. A. Yes sir. 

Q. And she kept on with that work until she turned it over to 
you in October? A. Yes sir. 

Q. Did she have a pretty good line of custom? A. Yes si^ 
She didn’t do but three washings. 

Q. Three families? A. Not quite three; two families and one 
gentleman. 

41 Q. She was not in bed then? A. She was first down and 
then up. 

Q. Do you know what time in the month Miss Madrie came there? 
A. No sir. 

Q. After she came she stayed there at nights, did she not? A. 
No sir: sometimes she did and sometimes she did not. 

Q. M iss Moxley stayed at night? A. Sometimes she did and 
sometimes she did not. 

Q. Whenever Mrs. Newburn was sick one or the other stayed with 
her all night? A. Sometimes they did and sometimes they did not. 

Q. Did you stay in the same room with Mrs. Newburn? A. 
No sir; T had two rooms of my own. 

Q. When Miss Madrie stayed where did she stay? A. She slept 
in the adjoining room. 

Q. And Miss Moxley stayed where? A. She slept in the adjoin¬ 
ing room. 

Q. And you said they were not taking care of Mrs. Newburn. A. 
No sir: Mrs. Newburn had money to take care of herself. 

Q. Did she have any person to take care of her other than Mi c * 
Moxley and Miss Madrie? A. I was there and did everything 
necessary to be done. 

Q. She did not pay you for it. A. She paid me fo~ 

42 rubbing her. 

Q. How often did you rub her? A. Every morning and 
every night. 

Q* How much did she pay you? A. Fifty cents a week. I was 
doing her washing and ironing. 

Q. What did you know about her family? A. Whose family? 

Q. Mrs. Newburn’s. A. No more than what she told me. 

Q. You never knew Mrs. Newburn until you went there in 
September? A. No sir; not until I went there in the house. 

Q. You did not know anything about her relatives at all? A. 
No sir; nothing at all. 
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Q. Did she tell you how much it was that Miss Madrie owed her? 
A. No sir; she never told me exactly how much she owed her, but 
she said she owed her a very good little bit. 

Q. Did you ask her how much Miss Madrie owed her? A. No 
sir. 

Q. Did she tell you how long before that she had loaned the 
money to Miss Madrie? A. No sir. 

Q. Did you ever ask Miss Madrie about it? A. No sir; I never 
asked her anything alxmt it. 

Q. Did you ever have any disagreement with Mrs. New- 
43 burn while you were there? A. No sir. 

Q. Did she ever have occasion to call you down for being 
disorderly or noisy? A. No sir. She said one night to me, “^ou 
all children must not keep so much noise. That is the way she 
spoke. 

Q. You were having a party in your rooms, were you not? A. 
No sir; not exactly a party. 

Q, You had a number of people there? A. No sir; not a num¬ 
ber; a man and his wife and two more other gentlemen and myself 
and mv husband. 

Q. And the old lady got out of bed and came to the foot of the 
stairs, called you and told you not to make so much noise, it dis¬ 
turbed her. A. No sir. I went down stairs and got her something 
to eat. 

Q. Then she complained to you about the noise. A. She said, “I 
have not been to sleep yet.” I said, “Did you hear 11 s making a 
noise?” She said, “No: I just heard vour footsteps once in a 
while.” 


Redirect examination. 

By Mr. Stein: 

Q. Do you know whether or not Mrs. Newburn ever pressed Miss 
Madrie for the money she owed her? A. I don’t know whether she 
did or not. 

Q. Did she ever ask her? Do you know whether or not she ever 
asked Miss Madrie for her money? A. No sir; I don’t know 
44 whether she ever asked her or not. 

Q. Did she ever express a desire to get that money? A. 
No sir; no more than she said it would be due this spring and she 
would get her money or get a little bit this spring or there was going 
to be two people down to Jordan. 

Q. What did you understand her to mean by that? A. She said 
they would never be any more friends. I asked her several times 
what did she mean by it. 

Signature waived by consent of respective counsel. 

Sworn to before me this 2nd day of May, A. D. 1911. 

ROBT. L. MILLER, 

Examiner. 
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Abbie B. Smith, a witness of lawful age, produced by and on 
behalf of the complainant, being first duly sworn, was examined and 
testified as follows: 

By Mr. Stein: 

Q. Where do you live? A. 87 P Street Northw r est. 

Q. Did you know a Mrs. Mary F. Newburn? A. I did. 

Q. How long did you know’ her? A 1 guess 17, 18 or 19 years. 

Q, Did you ever visit Mrs. Newburn at her house? A. Vety 
often. 

Q. Did you visit her during her illness? A. I did not. 

45 Q. What was the date of your last visit to Mrs. Newburn? 
A. I cannot tell the exact date, but it was some time in 

October. 

Q. Was that the last time that you saw her? A. Yes sir. 

Q. Was she walking around that time? A. Yes sir. 

Q. Did you have any conversation with her that time? A. Yes 
sir. 

Q, State the nature of that conversation. A. The conversation 
was not anything in particular. 

Mr. Birxey: Objected to as too remote in point of time to have 
any bearing whatever upon the issues in this case, and incompetent 
for this and other reasons. 

A. That is the best I can remember. I was talking to her about 
different things and she said she wanted me to come. I wrote to 
her on different occasions. She said she wanted me to come up and 
write her a letter if I had time. I don’t know the date of that letter 
because I didn’t write it. 

Q. Did Mrs. Newburn ever speak to you about the disposition of 
her property? 

Mr. Birxey: Objected to as being apparent from what the witness 
has already stated that any such conversation must have been too 
remote to be competnet. 

A. She always told me that she wanted her property to go to her 
blind brother and her niece. 

46 Q. Do you know’ Miss Madrie? A. Yes sir; I do. 

Q. Did Mrs. Newburn ever speak to you about Miss Madrie 
about the relations existing between Mrs. Newburn and Miss Madrie? 

Mr. Birxey: Objected to as incompetent and not having any 
bearing upon the issues in this case. 

Q. Did she regard her as a friend? 

Mr. Birxey: Objected to as leading. 

A. She told me on one occasion that she disapproved of Miss 
Madrie ; that Marie had done so many things that she disapproved 
of she did not want her to have a penny at her death. 

Q. Do you know’ the date of that conversation? A. I cannot say be¬ 
cause she came sometimes to my house and sometimes 1 w r ould go 
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to her house, whenever I happened to be at leisure. Sometimes she 
would come to my house with paper and pencil and ask me to write 
for her. I didn’t keep any date because I didn’t think there would 
be a hereafter about it. 

Q. Do you know whether or not Miss Madrie ever performed any 
sendees for Mrs. Newburn? A. No sir; I do not. 1 never knew any 
special services she performed for her—nothing she ever said to me 
she performed for her. 

No cross-examination. 

Signature of witness waived by consent of respective counsel. 

Sworn to before me this 2nd day of Mav A. D. 1911. 

ROBT. L. MILLER, 

Examiner. 

47 Louise T. Holmes, a witness of lawful age, produced by 
and on behalf of the complainant, being first duly sworn, 

was examined and testified as follows: 

By Mr. Stein: 

Q. Where do you live? A. 628 N Street Northwest. 

Q. Mrs. Holmes, did you know a Mrs. Mary F. Newburn? A. 
Yes sir. 

Q IIow long did you know her? A. I guess I had been knowing 
Mrs. Newburn for twenty-five or more years. 

Q. Did you ever speak to her? A. Oh, yes: very often. 

Q. When did you last see Mrs. Newburn alive? A. Monday 
before she died. She died Wednesday afternoon. I was there on 
Monday. 

Q. What was her physical condition at that time? A. She was 
very sick. 

Q. Did you speak to her? A. I did, but she did not make me 
any answer direct. 

Q. Were her answers in response to your questions? A. No sir; 
she did not answer me anything at all only this—When I got there I 
found her so sick I was so surprised to know she was that ill that I 
was just completely played out myself. So I sat there quite a little 
while. I talked to the ladv who was there, Miss Moxlev. We talked 
together and T was telling her how surprised I was, and why 
they didn't let me know, jmd so on. like that, and after 

48 awhile I caught Mrs. Newburn by the hand and smoothed it. 
I said, “Mrs. Newburn, 1 don’t believe you know me.” I 

wanted her to say something to me. She didn’t make me any 
answer. I said, “Do you know me?” She didn’t say anything. I 
said, “Who am I?” She whispered my name. She wanted me to 
know she knew me. 

Q. Did she make any effort? A. She spoke with great difficulty. 
Miss Moxlev, said she was very anxious to see me. I said “Why 
didn’t you all send for me?” I got a note on Thursday night. I 
didn’t get it Thursday night either. I didn’t get it until Friday 
morning. I was not home when the note was sent. Miss Marie sent 
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me a note by my sister-in-law. My uncle gave me the note next 
morning. 

Q. Did Mrs. Newburn ever speak to you about the disposition of 
her property? A. Yes; she always said- 

Mr. Birney: I object, unless the time is fixed, and also because 
the question calls for incompetent and irrelevant testimony. 

Mr. Stein: We ask that question for the purpose of showing 
undue influence and incompetency. 

Q. What was the nature of those conversations? A. At different 
times 1 always looked after her society affairs and kept her Society 
book and her policy and all, and in coming down to bring me her 
money at different times we would get to talking. My uncle was 
very well acquainted with her. lie said, “Look here, Newburn, 
what are you going to do with all that property cornered up? You 
better give me some of it and let me spend it. 1 ’ She said, 

49 “All 1 have 1 have somebody that will take all 1 have got. 
I have a blind brother down there and his children and my 

niece and all of them. I have plenty to leave mine to when I am 
gone.’’ 1 said, “You ought to think of me.” She said “Sure, I 
will not forget you. I will never forget you.” 

Q. When did Mrs. Newburn last speak to you about the dispo¬ 
sition of her property? A. It was scarcely any time she came that 
she would not speak something in reference to it. 

Q. When did she last speak to you about it? A. The last time 
she was at my house was when she came to pay her hist four months’ 
dues. J think that was the last of August, the latter part of August 
or the first of September. She always paid four months into the 
society at a time. She was down along about that time. I cannot 
tell you just about the date, but she came to pay the last four months 
of the year. It was about the latter part of August or the first of 
September, about that time, somewhere in that time. 

Q. What year? A. Last year. 

Q. 1910?" A. 1910. 

Q. Do you know whether or not Mrs. Newburn ever had a policy 
of insurance on her life? A. Nothing but the Capital City Benefit 
is the only thing I know of in insurance affairs. Whether she had 
anything else I don't know. I know she was a Saint Luke. 

Q. Who held that policy for her? A. I held it for her 

50 until her sickness last summer, because I went away and 
came back and Miss Marie sent Miss Moxley to my house 

for the book and policy; that Mrs. Newburn was sick, and I said to 
Miss Moxley- 

Mr. Birney: One moment. I object to the conversation as in¬ 
competent. and object also to the statement of the witness that Miss 
Madrie sent Miss Moxley for the book. 

Mr. Stein: We intend to show this matter by other witnesses. 
Mr. Birney: And necessarily hearsay. 

The Witness: She sent Miss Moxley for the book and the policy 

too. 


4—2397a 


26 


MARIE A. D. MADRE VS. MARY F. GASKINS. 


Q. Just state what Mrs. Newburn told you about this policy of 
insurance? A. She told me to keep that until she called for it. 
and when I went and carried it she said, “Why did you bring the 
book? Couldn’t I get the money for the policy?” I said, “Cer¬ 
tainly. You did before when vou were sick.’’ She said, “I didn’t 
send for the policy.” T said. “I brought it because they sent for 
the book and policy.” 

Q. Who sent for the hook and policy? A. Miss Marie. 

Q. Did you get a letter from Miss Marie asking for the policy? 
A. No sir. 

Q. Did she call on you personally and ask for this policy? A. 
No sir; not this last time. When she was sick before we had a talk 
concerning the policy. 

Q. Did Miss Marie on any other occasion ask you for that policy? 

51 Mr. Birney: Objected to as irrelevant to the issues in this 
case. 

A. She did not ask for it when Mrs. Newburn was sick before. 
She came to see about it herself, the book and policy. 

Q. Who called for the policy the last time? A. Miss Moxley 
came for the book and policy. 

Q. Did she tell you who sent for the policy? A. Miss Moxley 
said Miss Marie told her to come for the book and policy. 

Mr. Birney: Objected to as hearsay. 

Cross-examination. 

By Mr. Birney: 

Q. That policy called for sick benefits, did it not? A. Sick and 
death benefits. Of course, she did not need the policy to get sick 
benefits. 

Q. But she needed the policy to determine how much was paya¬ 
ble a week. A. She knew how much was payable a week. 

Q. That policy provided for the number of weeks that one must 
be sick in order to get payments? A. Yes sir; how long they were 
sick and how much they got. I think I showed it to her the first 
time she came, if I am not mistaken. You remember I still keep 
the policy. 

Q. You did not regard it as extraordinary that one should want 
to look at the policy when Mrs. Newburn was sick. A. No 

52 sir; I did not think so. 

Q. Did you know Miss Madrie’s mother? A. Yes sir. 

Q. And do you know the friendship that existed between Miss 
Madrie’s mother and Mrs. Newburn? A. No sir; no further than 
what I heard them say. Miss Marie said that Mrs. Newburn w*as 
her mother’s life friend. 

Q. How long did you know Miss Madrie’s mother? A. I cannot 
just tell you. It was so long may be Miss Marie might possibly tell 
me when I met her mother, because we were all members of the 
same church and my husband used to play the organ at the church 
and I met them in that way. 



MARIE A. D. MAI)RE VS. MARY F. GASKINS. 


27 


Q. You knew that Mrs. Newburn and Miss Madrie’s mother were 
very close intimate friends? A. From what they said. From what 
Mrs. Newburn and Miss Marie said. 

Q„ Mrs. Newburn told you that Mrs. Madrie and she had been 
very close and warm friends, did she not? A. Yes sir. 

Q. And had known each other for a number of years? A. Yes 
sir. She always made her home when she came back from the 
north with Miss Marie’s mother. 

Q. And did she not tell you how long they had been acquainted? 
A. No sir. If she did I don’t remember it. 

Q. Do you know how long Mrs. Madrie has been dead? A. No 
sir; I cannot tell you. 

53 Q. How many years? A. I have not the slightest idea. 

O. Do vou know how manv vears Mrs. Newburn’s hus- 

band has been dead? A. I never knew of him at all. 

Q. And you knew her 25 or 30 years? A. Yes sir. She was in 
the society I joined. I was in Washington since 1876. She went 
up north and left and I became the secretary of that society and 
communications between she and I were always that way. 

Q. Was her husband living when you came to Washington? A. 
I never knew anything about him. I never knew anything about 
Mr. Newburn. 

Q. Did you ever hear her say how long he had been dead? A. 
I never heard her say anything about that that I remember. She 
may have said something, but don’t always pay attention to every¬ 
thing a person says to keep it in memory. 

Q. Were you in the habit of visiting her? A. Not very often. 
I went occasionally, because time did not allow me. Not because 
I did not think enough of her to visit, but time did not allow me. 

Q. When was it you heard her joking with your brother about 
leaving him some property? A. That was winter before last. She 
died this winter. At different times it run on. 

Q. About a year or more before she died? A. Yes sir. 

54 Q. And at different times before that you say it ran on; 
that is, their joking with each other? A. Yes sir. 

Q. Do you recall any particular conversation on the subject or 
is it an impression on your mind of various conversations? A. It 
was various conversations they would have. He was president of 
this society and they got together and just joked together as ac¬ 
quaintance goes, when men and women get together and they say 
things. Of course she was very frank in saying what she had was 
for this blind brother and his children and this niece. 

Q. There is a bequest in her will to you, is there not? A. Yes 
sir. In working and looking after the society I said “Don’t bother 
me so much-” 

Mr. Birney: I have not asked you for that. 

Redirect examination. 

By Mr. Stein: 

Q. Did Mrs. Newburn ever promise to leave you something when 
you were speaking together? A. Yes sir. She always said “I will 
remember you.” 
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Q. Did you have any conversation with Mrs. Newburn relative 
to the disposition of her property subsequent to the conversation 
Mr. Birnev refers to when you referred to her leaving some prop¬ 
erty to your brother? A. Yes sir. We were talking concerning— 
the very last time she was at my house; that was last summer—talk¬ 
ing concerning her property and her affmrs. and she spoke 

55 wdth reference to having money loaned out, and things of 
that sort. I said, “You ought to get your affairs straight¬ 
ened out.” She said. “I am going to straighten them out when I 
get some money that is owdng to me.” 

Q. Did she mention the people who owed her money? A. She 
mentioned several ones. 

Q. Did she mention the name of Miss Madrie? 

Mr. Birxey: I object to the leading character of these questions. 

A. Yes. She said she had loaned Marie money at different times, 
and had loaned friends of Marie’s that Marie had endorsed notes 
for and they just kept promising her they were going to pay her, 
and w’ould not pay her, and it would make her so vexed. 

Mr. Birney: Objected to as incompetent on any theory, and irrel¬ 
evant to the issues. 

Q. Do you know whether or not Miss Madrie ever performed any 
sendees for Mrs. Newburn? A. None that I know* of. Miss Marie 
alwavs said she looked after Mrs. Newdmrn's affairs. 

Q. What was the date of the last conversation you had wdth Mrs. 
Newburn relative to the disposition of her property 7 ? A. I could 
not tell the date. 

Q. About when? A. It was winter before last, but just the date 
I cannot tell because she would alwavs come dowm even 7 time the 

« t/ 

money was due and pay, and we w 7 ould sit and laugh and talk a 
number of times; the girls came on Saturdays. 

Q. Was that the last conversation you had with her about 

56 leaving her property? A. That w 7 as some of the last con¬ 
versation. 

Q. What was the date of the last conversation you had wdth her 
relative to the disposition of her property? A. I cannot just ex¬ 
actly tell you the date. 

Q. Could you tell the month or the ,vear? A. As far as that is 
concerned, do you know, Miss Marie? If I may ask her the ques¬ 
tion. 

Mr. Stein: No, you cannot. 

The Witness: I w^ant to know what time she sent for the policy. 
That was the time I went out there. 

Q. You stated, I think, that you delivered the policy some time 
in August, 1910. A. No; the policy was not delivered then. It 
was after school had opened when the policy 7 was delivered. 

Q. In September A. Yes sir. 

Q. What year was that? A. Last year, 1910. 

Q. Was it after you had the conversation w 7 ith Mrs. Newburn? 
A. When she sent for the policy I w 7 ent up there. I said, “I will 
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give you the book because you can get the money from them and 
I will take the policy to her myself,” but just the date I don’t know, 
I don’t remember. 


By Mr. Webb: 

Q. How long was it before Mrs. Newburn’s death when you had 
a conversation with her in regard to the disposition of her prop¬ 
erty? about how long before her death. That is the ques- 
57 tion we want you to answer. A. If I could just place the 
date when she was taken sick. 

Q. Was it a month, or three weeks, or two months? A. It was 
every hit of—if it was in the latter part of September—let me see. 
I think she died the 4th of January. It was about three or four 
months, because I was then at her house. 


Signature of witness 


waived by consent of respective counsel. 


Sworn to before me this 2nd day of May A. D., 1911. 

ROB’T L. MILLER, 

Exam iner. 

Elinor Madrie, a witness of lawful age, produced by and on be¬ 
half of the complainant, being first duly sworn, was examined and 
testified as follows: 

Bv Mr. Webb: 

4 / 

(J. W here do vou live? A. 1514 8th Street Northwest. 

Q. Were you subpoenaed here to appear in this case? A. Yes 
sir. 

Q. Did you know Mrs. Xewburn? A. Yes sir. 

Q. How long did you know her? A. I knew her for about 
twenty vears. 

4 . 4 / 

Q. Are you a relative of Miss Madrie? A. Yes sir; her brother 
is my husband. 

Q. Did you ever talk with Miss Madrie about Mrs. Newburn 
before her death in relation to her property? A. No 
58 sir. 

Q. Did you have any conversation with her at all? A. 

No sir. 

Q. How often did you see her? A. While she was sick? 

Q. Yes, and prior to that time? A. About once a week. 

(}. When did you last see her alive? A. I think it was about a 
couple of days before she died. 

Q. Did vou have anv conversation with her at that time? A. 
No sir. 

Q. Did you ever hear her speak of what disposition she intended 
to make of her property? A. T really cannot recall anything at all. 

Q. Will you state all you know about the matter from the time 
you knew Mrs. Newburn. Have you stated everything you know 
about Mrs. Newburn? A. I didn’t know anything at all about her 
business affairs only between her and myself. I sewed for her and 
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of course I didn't know anything ; l out her house or business affairs 
whatever. 

Q. W hat was her condition physically in October and November, 
1910? and also in December? A. In September she was sick, but 
she was going about. She was not down to her bed. 

Q. When was she confined to her bed? A. I think it was about 
four or five weeks before she died, so far as I can remembe r . 

59 Q. What was her condition in De<*ember prior to her 
death? A. She was sick, but she was going about the house 

walking on a stick. 

Q. In December? That is what I am speaking of. A. I don’t 
just remember. 

Q. Was she in bed during the month of December? A. She 
was just up and down. T think: first in and tlien out. 

Q. In December? A. Yes sir: ns far as T remember. 

Q. Have you stated to any other person or persons that you knew 
about Mrs. Xewhurns affairs, all about Mrs. Newburn’s business 
affairs? A. No sir. 

Q. Did you snv in the presence of Mrs. Gaskins and Mrs. Coleman 
that if you told everything you knew about this Madrie affair i* 
would break them all up? A. No sir: T did not. 

Cross-ex a m i n a t i on. 

By Mr. Birney: 

(}. During the last three months of Mrs. Newburn’s life did «he 
ever sav anything to vou about her jewelrv? A. No. 

Q. During that time did die get her jewelry back? A. While 
she was sick? 

Q. Yes. A. Yes. sir. 

Q. Do you know how she got it back and from whom? A. 

60 She got it through the mails. 

Q. From whom? A. Her niece. 

Q. Mary Gaskins? A. Yes sir. 

Q. What did she say to you about the way Mary got it? 

Mr. Stein: I object to that question as not brought out in the 
examination in chief. 

A. She said .‘■lie took her jewelry home and she wrote for it and 
she sent it back to her. 

Q. Do you know whether she got somebody to get it for her from 
her niece? A. She sent for it. I don't know who she sent. She 
told me die sent for it and the girl sent it back to her. 

Q. What did she say whether she gave Mary Gaskins the right 
to take it. or not. A. She said she would give it to her at her 
death but did not want her to take it as long as she was living. 

Redirect examination. 

By Mr. Webb: 

—. What were the relations between Miss Madrie and Mrs. New¬ 
man, if any, if you know? A. Related to each other? 
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Q. Friendly relations or otherwise? A. They were always 
friendly as far as I know. I never saw anything otherwise than 
that. 

Q. Now you stated a moment ago that Mrs. Newman sent 
61 to Miss Gaskins to get her jewelry back. A. Yes sir. 

Q. Do you know who sent for that jewelry? A. No sir; 

I do not. 

Q. You don’t know whether Mrs. Newbura sent for it or not. A. 
1 don’t know who sent. When I went to see her she told me she 
had got it back. She sent for it and had it back. 

Q. Who sent for it? A. That she had had it sent for. 

Q. Who told you that. Miss Madrie? A. No, sir; Mrs. Newburn 
told me that herself. 


Bv Mr. Stein: 

«/ 

Q. I want to he fair with you in this. Did you not make the 
statement in the presence of Mrs. Gaskins and Mrs. Coleman that 
if you would tell everything you knew about this affair it would 
break up your home? A. No sir; 1 did not. 

Q. You are sure of that? A. Yes sir. 


Bv Mr. Webb: 

«/ 

Q. X ow, Miss Madrie, you have stated that Mrs. Newburn told 
you that she had sent to Miss Gaskins for this jewelry. Is that 
right? A. Yes sir. 

Q. Why did she tell you that? Did she state any reason for it? 
A. She said Miss Gaskins taken it home with her and she wanted it 
while she was living, and she sent for it to have it brought back to 
her. 

62 Q. And she stated that she wanted Miss Gaskins to have it 

after she was dead? A. 83ie stated she had given it to her 
jit one time but sbe did not want her to take it while she was living. 

Q. But she wanted her to have it after her death. A. At that 
time she said she wanted it back. 

Q. Do you know who wrote for that jewelry? A. I do not; no 
sir. 

Signature of witness waived by consent of respective counsel. 


Sworn to before me this 2nd day of May, A. D. 1911. 

ROBT. L. MILLER, 

Examiner. 


Josephine Coleman, a witness of lawful age, produced by and on 
behalf of the complainant, being first duly sworn, was examined 
and testified as follows: 

By Mr. Webb: 

Q. Where do you live? A. 230 P Street Northwest. 

Q. Did you know Mrs. Newburn before her death? A. Yes sir. 

Q. How long did you know her? A. I don’t know exactly. 1 
knew her about 15 or 18 vears. 
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Q. Did you visit her often? A. Not often; not very often. 

63 Q. Were you and she friends? A. Yes sir. 

Q. When was the last time you remember of seeing her 
l>efore her death? A. The last time 1 saw her before her death 
was just before she was taken siek. I did not see her any more 
after she was taken siek. 

Q. Do you remember what that month was, about? A. T don’t 
know, but it was just before she was taken sick. 

Q. What was her physical condition at that time? A. Then she 
was just complaining. She had not gone home to bed but was com¬ 
plaining like. 

Q. Did you visit her anv time during the months of September, 
October. Noveml>er and December? A. No sir. 

Q. ITow long was it before her death when you saw her last? A. 
T never saw her at all after she was taken sick. 

Q. When was that? A. T don't know what month she was taken 
sick in. T saw her just before she was taken sick. 

Q. Did you ever hear her say what disposition she intended to 
make of her property? 

Mr. Birxey: Objected to. as any such conversation must haw 
been too remote from the time of the making of the deed in quo 
tion to he of value, and therefore incompetent. 

Q. The last time you saw her did she say anything about the 
disposition of her property? A. She did. 

64 Q. What did she say? A. She said she had a blind 
brother and the blind brother had some children that were 

not quite grown, and she had a niece and she wanted them to have 
what she had. because T a-ked her about it. I knew she had no one 
here and I asked her about it. 

Q. Did she tell you //oa to whom she intended to leave her prop- 
ert v ? 

Mr. Birxey: Same objection. 

A. She said her niece and her blind brother and her blind 
brother’s children. 

Q. Did she ever say anything to you about leaving property to 
Miss Madrie? 

Mr. Birxey: Same objection. 

A. She said she did not want her to have it. 

Q. Will you state what relations there were existing between Miss 
Madrie and Mrs. Newburn at that time? 

Mr. Birxey: Objected to. since it has not been shown that the 
witness knows or had opportunity of knowing. 

Q. I withdraw the other question, and if you want me to put it 
in a formal way I will do it. Did you know of the relations existing 
between Miss Madrie and Mi’s. Newburn at the time that this con¬ 
versation took place? A. At the time that Mrs. Newburn was talking 
to me she said that Miss Madrie owed her some money, about six 
hundred dollars, and she wanted it and could not get it, and as 
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soon as she' got it she was going to make a will in favor of the niece 
and this blind brother and his children. She said she wanted this 
blind brother to have it because he had been married twice 

65 and had some children who were not grown. 

Q. You said the last time you saw Mrs. Newburn alive was 
just shortly before her death. 

Mr. Birney: Objected to since the witness has not stated any such 
matter. 

Mr. Webb: I understood her to say it was some time before her 
death that she saw her. 

Q. State as near as you can the last time that you spoke to Mrs. 
Newburn about her property or Mrs. Newburn spoke to you about 
her property? A. The last time she spoke to me about her property 
she said- 

Mr. Birney: lie asked when it was. 

A. Just before she was taken sick. I don't know what month it 
was. The next time I heard from her she was sick. 

Cross-examination. 

By Mr. Birney: 

Q. Y on did not see Mrs. Newburn for six months before she died, 
did you? A. 1 don’t know how long she was sick. I saw her just 
before she was taken sick. 

Q. You did not see her at all during the time she was sick? A. 
No sir. 

Q. You did not go to her house at all? A. No sir. 

Q. How do you know she was sick? A. I heard through my other 
sisters. 

66 Q. Was she sick more than once? A. Not that I heard of. 
Q. At the time you last saw her she was carrying on her 

work as a wash-woman? A. I don’t know what she did for work. 

Q. You were not very intimate with her? A. I visited her every 
time I was in the neighborhood. 

Q. That does not answer my question. How frequently did you 
see her in the last year before she died? A. Quite often. I saw her 
at my sister’s house. 

Q. You saw her at your sister’s house. When was that? A. Once 
in every week. I did not visit her so often, but she was always there. 

Q. Always where? A. At my sister’s house; every time I went 
there she was there. Once and twice a week. 

Q. All that time she was carrying on her business? A. I guess 
she did. 

Q. Do you know what her business was? A. It was washing. 
Q. You knew that, did you not? A. Yes sir; I knew she took in 
washing. I don’t know how much. 

Q. How old are you? A. Thirty-seven. 

Q. How old do you know Mrs. Newburn was? A. I don’t know. 
I think she was 70 or 72 years old. Something like that. 

5—2397a . 
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67 Q. Did you borrow money from her? A. No sir. 

Q. Ever owe her any money? A. No sir. 

Q. Did your sister borrow money from her? A. Not that I know 
of. I don’t think she did. 

Redirect examination. 

By Mr. Webb: 

Q. Will you state why it was that you did not visit Mrs. Newbum 
while she was sick? A. 1 certainly will. 

Mr. Birney: I object, the reasons of the witness being entirely 
immaterial and the question is incompetent. 

A. The reason whv I never visited her while she was sick—I knew 
very well she had no people here and I knew if she died without 
any of her people being around there would be trouble about her 
money, and I knew very well if there was any trouble and T visited 
her 1 would be called upon, and I didn't want to be called in. 
That is the reason 1 didn’t visit her because there would be trouble 
about her monev. 

Q. You were subpa*naed in this case, were you not? A. T certainly 
was. 

Q. It was not of your own volition that you came here? A. No 
sir; I didn't want to come here at all and that is the reason I didn’t 
want to go see Mrs. Newburn because I didn't want to have anything 
to do with it. 

Signature of witness waived by consent of respective counsel. 

Sworn to before me this 2nd dav of May. A. D. 1911. 

ROBT. L. MILLER, 

Examiner. 

68 Sarah West, a witness of lawful age. produced by and on 
behalf of the complainant, being first duly sworn, was exam¬ 
ined and testified as follows: 

By Mr. Stein: 

Q. Where do you live? A. 1522 M Street Northwest. 

Q. Did you know a Mrs. Mary F. Newburn? A. Yes sir. 

Q. IIow long did you know her? A. 1 reckon I knew her about 
19 or 20 vears. mavbe longer than that. 

Q. Were you very intimate with her? A. Yes sir. 

Q. When did you last see Mrs. Newburn alive? A. I think it 
was in Septeml>er—T am not certain—she was at my house from 11 
until about 4 o’clock, the last time she stopped at my house. 

Q. Did you ever visit Mrs. Newbum when she was taken to her 
bed? A. Only once. I went to the door once. She was resting. I 
didn’t go in, and one time I went in. 

Q. When was the last time you were in her house; how long before 
her death? A. The last time I went in I guess it was about two 
davs—I think so, because I was there on Thursdav and I went in 
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and talked to her, and the next evening when I went there she was 
resting and I didn’t go in. 

Q. When was the last time you visited Mrs. Newbum at her 

69 house when she was alive? A. I am telling you now. It was 
Thursday and the following week she died. 

Q. In other words, it was two days l>efore she died if I understand 
you correctly. A. Yes sir. 

Q. Did you say that? A. Did I sav what? 

Q. Did you say you saw Mrs. Newbum at her home in bed two 
days before she died? A. I saw her on a Thursday before she died 
and then I think it was the next Monday she was resting and I didn't 
go in. The lady told me she was resting and didn’t want to be dis¬ 
turbed and I didn't see her at all. 

Q. When was the last time you spoke to Mrs. Newburn at her 
house while she was in bed? A. On Thursday. I didn’t know she 
was sick until this Thursday she was in bed. 

Q. How long was that before she died? A. She died the next 
week. 

Q. The following week? A. Yes sir. 

Q. What conversation did you have with her that day? A. She 
didn’t say anything about her property that day. She told me how 
she felt, how long she had been sick and how she suffered that day. 

Q. Did she speak with any efforf; did it pain her to speak? A. 
Yes; it seemed to pain her to talk. 

Q. What was her physical condition at that time? A. She 

70 was weak, of course, she was nervous and tossed about a good 
deal, very short breath. 

Q. Did she answer the questions that you asked her? A. I told 
you T did not ask her any questions because it seemed to worry her 
to talk. 

Q. What do you mean by that? A. When she talked she seemed 
to get so exhausted. 

Q. Did Mrs. Newburn ever speak to you about the disposition of 
her property? A. Yes sir. 

Q. State the nature of these conversations. 

Mr. Birney: T object, as it is evidently too remote from the time 
mentioned to he competent. 

Q. What was the date of the last conversation Mrs. Newbum had 
with you relative to the disposition of her property? A. Whenever 
we met we would talk about it, but the last time I think was in 
September. 

Q. Of what year? A. Of last year. 

Mr. Birney: Objection renewed. 

The Witx ess: Either the third or the second Sunday and we talked 
a long time about property and different things. 

Q. What was that conversation? A. One part of the conversation 
was what I was doing for my people and what she was doing for her 
people. 

Q. Did she say what she would do? A. Yes sir; and she said what 
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she had been doing, and after she was dead her people could 

71 have it, but she didn’t intend to spend her labor on them 
while she was living. After she was dead she wanted her blind 

brother and his people to have her property. 

Q. Do you know whether or not Miss Madrie ever performed any 
services for Mrs. Newburn? A. I don’t know that. 

Cross-examination. 

By Mr. Birney: 

Q. Did you know Mrs. Madrie, the mother of Miss Marie Madrie? 
A. I knew her slightly. 

O. Did vou know how friendlv she and Mrs. Newburn were to- 
gether? A. Yes sir; she told me they were play children together. 

Q. Who told you that? A. Mrs. Newburn said Mrs. Madrie and 
she were play children together. 

Q. And she told you that she and Mrs. Madrie had been always 
warm friends? A. Yes sir, the mother. 

Q. And she had known her ever since her childhood? A. Yes sir. 
Q. And she told you at times she had always lived at Mrs. Madrie’s 
house. A. I don’t know whether she lived there or not. I know 
she did not live there when she was in town, but T know when she 
would go away from the city she would stay there. 

Q. TTow long before Mrs. Madrie died? A. T don’t know 

72 that. T didn’t take any account. I didn’t know I would ever 
have anything to do with that. 

Q. Did you know anything about Mrs. Newburn’s people? A. 
No sir. 

Q. You never saw any of her people at her house? A. No sir. 
Only pictures of her brothers. 

Q. Do you know where they lived? A. No, I don’t know where 
her brothers lived. T know she said they lived in North or South 
Carolina. 

Q. Mrs. Newburn got her living by taking in washing? A. 
Yes sir. 

Q. And as far as you know she continued to do that until last 
September. A. So far as T know. 

Q. You know she continued to take in washing and ironing. A. 
So far as I know she took in washing and ironing as long as she 
was able. 

Q. And that was during her last illness. A. Yes sir. 

Q. During last fall did you have any conversation with her about 
her jewelry? A. I think she talked to me something about her 
jewelry. 

Q. Did she tell you her niece, Mary Gaskins, had taken it? A. 
I think she told me the child had taken it. 

Q. And she told you also she required her to bring it 

73 back, did she not? 

Mr. Webb: I object to the question on the ground that it was 
not brought out in the direct examination. 

Q. Is not that true? A. Yes sir. 
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Q. Did she tell you she got it back through a lawyer? A. She 
got it back, T don’t know whether through a lawyer or how she 
got it. 

Q. Did she tell you how Mary Gaskins got possession of the 
jewelry? A. No sir. 

Q. Did she not tell you she got it at night from her room? A. 
No sir. 

Q. You understood from her that she got the jewelry without her 
aunt’s consent? A. I understood her aunt to sav she could keep 
the jewelry until she asked for it. 

Q. And when she asked for it she had difficulty in getting it 
back. A. She said she had difficulty in getting it back. 

Q. When you visited her while she was sick was Miss Madrie 
there? A. Yes sir. 

Q. Taking care of her? A. Yes sir; she was there. 

Q. Miss Moxlev was also there? A. Yes sir. 

Q. Miss Moxlev was nurse, was she not? A. I certainly 

74 didn’t understand what Miss Moxley was there for, but she 
was there. 

Redirect examination. 

By Mr. Stein: 

Q. Did Mrs. Newburn ever speak to vou about Miss Moxley? A. 
No sir. 

Q. Did she say she knew Miss Moxley? A. No sir. I didn’t 
know anything about that. 

Q. You stated you heard Mrs. Newburn had some difficulty in 
getting her jewelry back. A. That is what I heard. 

Q. Where did you hear that? A. At Mrs. Newburn\s house. 

Q, From whom did you hear that? A. Marie and Mrs. New¬ 
burn both were talking about it. 

Q. Who told you that Mrs. Newburn had difficulty in getting 
the jewelry back? A. They were talking to me about it at her 
bedside. 

Q. Who were they? A. Mrs. Newburn and Miss Madrie. 

Q. W as that on the occasion of your last visit? A. The first 
visit. T never got in the last time. I never got any further than 
the door. 

Q. W as Mrs. Newburn in bed at that time? A. Yes sir. 

Q. Was she sick at that time? A. Yes sir. 

75 Signature of witness waived by consent of respective 
counsel. 

Sworn to before me this 2nd day of May, 1911. 

ROBT. L. MILLER, 

Examiner. 
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Agnes C. Forrest, a witness of lawful age, produced by and on 
behalf of the complainant, being first duly sworn, was examined 
and testified as follows: 


By Mr. Stein : 

*/ 

Q. Where do you live? A. 1530 Pierce Place. 

Q. Were you acquainted with Mrs. Mary E. Newburn before she 
died? A. I was. 

Q. How long did you know her? A. About seven years. I was 
a neighbor over five years. 

Q. Did you know her quite intimately? A. I don’t know. I 
might say- 

Q. Did you visit her quite often? A. I went in whenever I felt 
like going in. 

Q. II ow long was it before she died when you last saw her? A. 

On Saturday of the new vear. No. I was there on Saturday of the 

old vear and Monday of the New Year. 

«/ • 

Q. Wli at was her physical condition at that time? A. On Satur¬ 
day when I was there she was quite weak, the way I took it. 
76 0. Did you know how long she had been sick? A. No. 

It was Friday in September she was taken sick. What I 
mean by that is “ill,’’ “sick.” She was complaining quite much. 

Q. Did you have any conversation with Mrs. Newburn at that 
time in reference to her property? A. At the time of the last visit? 

Q. Yes. A. No sir. She was not in any condition to discuss with 
me about her property at mv last visit. 

q. wi ien was the last time. If you had a conversation with her 
state what time it was. A. In September, 1910, I was there to see 
her. Then she was feeling rather bad, but not confined to her bed. 

Q. Did you have any conversation with her at that time in 
reference to the disposition of her property? A. Site said a good 
many things that day, as she would usually say to me while together. 

Q. State what she said. 

Mr. Birney. Objected to as too remote and having no bearing 
whatever upon the issues in this case. 


A. The best I can recall to mv mind now in our discussion she 

«/ 

said to me, “Mrs. Forrest, I feel very bad about it. I don’t believe 
1 am going to be any more good to myself.” I said, “Yes, you will 
be all riglit in a few days.” Still she said, “I don't know that I 
will live long but I have a splendid tenant here in the house, that 
is Lucas. 1 want you to meet her. She has been doing for me. 
She has been rubbing me and very dutiful to me, indeed. If I 
get well I shall reward her.” I said, “Yes, I guess she 
77 is doing it perfectly willing.” I said, “You will get over 
it after a while.” She said, “If I do die T hope that blind 
brother of mine, Lemuel, will get after my expenses are cleared up 
what is left. lie has several young children and the last wife was 
a young wife and knew he had gone blind.” She said should she 
be the shortest liver she wanted this blind brother and his children 
to get whatever was left. I did not ask her what it was. 
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Q. Did you know a Miss Madrie? A. Yes; I know Miss Madrie. 

Q. Do you know when she moved in the home of Mrs. Newburn? 
A. I could not tell you because after the 8th of September I did 
not get back to see Mrs. Newburn, until Miss Madrie came to my 
house and requested me going to see her, that she wanted to see me; 
that she was quite ill. Then I decided I would go to see her. 

Q. Did Mrs. Newburn ever talk to you about any relationship 
between herself and Miss Madrie, or what relation there was between 
M iss Madrie and her, whether friendly or not? A. I don’t know. 
In her way of speaking- 

Mr. Birxey. Objected to as incompetent for any purpose. 

A. In her way of speaking she stated to me that Miss Madrie 
was there shortlv before the day I was there. 

Q. Miss Madrie? A. Yes sir. She said to me “Marie was here 
the other day.” She may possibly have called the day to me. I 
said, “Is that so?” She said, “Marie had some talk with 

78 me and I did not quite understand it.” She said, “I could 
not answer her just then. I think I will lay that aside and 

think over it.” 1 said, “What do you mean by that?” She said, 
“Marie said to me I don’t think you are going to get well again. I 
think your disease is incurable. I think the best thing you can 
do is to report to the society and tell them you are incurable of your 
disease and get your physician to get your claims whatever they might 
be.” 1 told her it was not necessary for her to think of those kind 
of things. 1 could not answer on that line. Then she said to me 
that Miss Marie wanted to move in with her. T said I thought it 
would be a good idea. In her way of speaking she said, “No, I 
don’t think so because the tenants pay me rent and I don’t think 
Marie will pay me my rent. T am tired of this and I want to 
enjoy myself. If I get too sick here I want to close my house up 
and go to the hospital. I don’t know that I said much on that 
subject to her. She did most of the talking, but she insisted on 
saying to me in this discussion that she did not want to move the 
tenants out and have Marie to move in. That was her talk to me 
on the 8th of September, 1910. 

Q. Did she say anything more to you about Miss Madrie subse¬ 
quent to that time? A. No sir. We didn’t have any more talk 
after that. 

Q. The time before that. A. The time before that she had said 
a good many things. I don’t know that I could bring them to 
mind now. 

Q. Anything special you could mention? A. I don’t know what 
you would consider was special. 

79 By Mr. Stein: 

Q. State whether or not Miss Madrie ever told you this: that she 
never feared- 

Mr. Birney: Objected to as indicating a clearly leading ques¬ 
tion and therefore incompetent. 

Q. State whether or not Miss Madrie ever told you this. Tha* 
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she did not fear Mrs. Gaskins localise she did not have the sense 
to give her any trouble, or words to that effect? A. Oh, no. Has 
Miss Madrie ever said any such thing to me? 

Q. Yes; speaking about this suit. A. No sir. 1 never have had 
any talk with Miss Madrie. 

Q. Or words to that effect? A. No; of course not. 

Cross-examination. 

By Mr. Birney: 

Q. Did you have any business transactions with Mrs. Newburn? 
A. You mean recently? 

Q. Yes. A. Yes; \ have. 

Q. As a result of that transaction there was a little money due 
from you to Mrs. Newburn. A. Yes sir. 

Q. Did she tell you what to do with that money in the event 
of her death? A. I said something to her the day 1 was 

80 there but I don't know whether I can remember that clearlv 

K. 

now or not. Miss Madrie said to me that she had been very 
busy in getting up the people that owed notes to Mrs. Newburn, and 
of course Mrs. Newburn and 1 then took up the question. 1 said 
“Well, Mrs. Newburn, 1 have never given you any trouble.” She 
said, “No, Mrs. Forrest, you are all right. You are just as honest 
as you can be and 1 have told Marie not to trouble you.” I said, 
“If you should die before I pay this note who am I to pay it to?” 
She bowed her head to Marie. Marie was at the foot of the bed 
at the time. 

Q. That is, she intended you to pay it to Marie. A. Yes sir; 
that is the indication. T don't know that she said anything. 

Q. Now what was it that was said about Miss Madrie doing busi¬ 
ness for her in respect of those notes? A. I don’t know that she 
said anything other than about my note on that day. That was 
about the end of her discussion on that line that day. 

Q. Did you not understand that at Mrs. Newburn’s request Miss 
Marie was getting in money that other people owed Mrs. Newburn. 
A. Not through Mrs. Newburn 1 didn't get to understand that way. 

Q. Was not something of that kind said in your presence and 
in the presence of Mrs. Newburn and made by Miss Madrie? A. 
No. This was not said to me in Mrs. Newburn’s presence either. 
Miss Madrie said this to me at my residence, that she came down 

to see me and she said this to me- 

Q. I understand, however, that Miss Newburn told you in 

81 the event of her death she wanted the money you owed her 
paid to Miss Marie. A. Yes sir; she said that, but she didn’t 

sav anything in regard to other notes. Miss Madrie discussed that 
with me herself. 

Redirect examination. 

Bv Mr. Webb : 

Q. You have stated just now that when Mrs. Newburn spoke of 
the money you owed she motioned to Miss Madrie, to pay the money 
to her. A. Yes sir. 
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Q. Was she not sick in bed at the time? A. Yes, sir; absolutely 
sick. 

Q. Was she not very sick? A. She was quite weak. Indeed, 
there was a second or two intervened between her answering the 
question. 

Q. How long was that before her death? A. It was on Saturday 
of the old year and she died Wednesday of the new year. 

Q. That was a few days l>efore her death? A. That was a few 
days before her death. 

Q. Hid Mrs. Newborn ever say anything to you about the money 
that M iss Madrie owed her also? A. Yes sir; site had spoken to 
of that. 

Q. Now will von state, as near as you can, what she said about 
that? 

Mr. Birney: 1 object to that question, as not redirect and also 
as incompetent and not bearing on the issues in this case in any 
way. 

82 A. She said to me- 

Mr. Birney: When? 

A. On the afternoon of September 10, 1910. She said to me, 
“Well, 1 don’t mind dying. 1 am sorry that I, have not had 
Marie take up that note of Six hundred dollars, but should I not 
die before March and be able to attend to business I shall cer¬ 
tainly have that note lifted. 1 want Marie to pay this $600 she 
has been putting me off with”, and 1 answered her some way or 
other, I don’t know how. And 1 talked her off and she came back 
to the same subject in her own way. She said, “I am going to 
get that money unless 1 die before March.” 1 will get it if I have 
to carry Marie to the wall. 1 have to do it. I don’t see any other 
way.” 1 didn’t know what she meant, but that is what she said. 
She had her way of talking, I not paying much attention because 
I didn’t think I would have to repeat these things again. 

Bv Mr. Webb: 

Q. Do you know whether or not Mrs. Newburn ever reported that 
debt to the school where Miss Madrie was teaching? The Franklir 
School ? 

Mr. Birney: Objected to, as not the way to prove it, if the fact 
be so, and as incompetent. 

(Question repeated.) 

A. I do not know. She spoke to me about reporting some note 
to the school through attorney Bundy. 

By Mr. Birney: 

Q. By attorney Bundy you mean James F. Bundy. A. She 
called iiim Bundy. 1 don’t know his initials. I don’t know 
him\. 

83 Signature of witness waived by consent of respective coun¬ 
sel. 
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Sworn to before me this 2nd day of May A. D., 1911. 

ROB’T L. MILLER, Examiner. 

Mary F. Gaskins, a witness of lawful age, produced by and on 
behalf of the complainant, being lirst duly sworn, was examined and 
testified as follows: 

By Mr. Stein: 

Q. What relation are you to Mrs. Newburn? A. She was my 
aunt. 

Q. Your father was her brother? A. Yes, my father was her 
brother. 

Q. Is your father still living? A. No sir. 

Q. State whether or not Miss Madrie is related to Mrs. Newburn. 
A. I never heard her say she was any relation to Mrs. Newburn 
She didn’t tell me she was any relation. 

Q. When did von last visit Mrs. Newburn? A. In November, 
1910. the 21st. 

Q. How long did you stav there? A. Two weeks. 

Q. Did you remain at the house all the time? Did you sleep 
there? A. Yes sir: 1 slept there. 

Q. State whether or not Miss Madrie was rooming there 

84 A. She was staying there at nights, but she had not moved 
there. 

Q. When did she move there? A. 1 really don’t know when she 
moved in there. 

Q. Did she move in while you were there? A. No, sir; she did 
not. T left there on the 2nd day of December. 

Q. What was Mrs. Newburn’s condition there? A. Verv sick. 

Q. Did she >peak with any effort? A. Sometimes she spoke 
clear and sometimes spoke with difficulty, with short breathing 
She was very weak. 

Q. Do you know all the relations of Mrs. Newburn? A. I don’t 
know all the relations. 

Q. Please name as many as you can. A. You mean her sisters 
and brothers? 

Q. All you know of, her sisters and brothers. A. My father 
was Trotman Jones. 

Q. How many brothers has she living? A. Only one living. 

Q. How many did she have living up to the time of her death? 

A. Two. 

Q. Who were they? A. Tier brother William and her brothel 
Lem, the blind one. 

Q. When did Lem die? A. March 19, 1911, this year. 

Q. Did her brother Lem die after her death? A. Yes sir. Lem 

died after her death. She died January 4, and he die' 1 

85 March 19. 1911. 

Q. State whether or not Mrs. Newburn ever corresponded 
with her relatives, especialy her blind brother. 

Mr. Birney: Objected to, because it is apparent that this witness 
cannot know. 
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Q. Especially with her brother Lem? 

Mr. Birney: Objected to, until it is shown how the witness 
knows or acquired the information. 

Q. Did you ever see any letters that Mrs. Newburn wrote to her 
brother? A. T have seen letters that her brother Lem wrote to 
her. 

Q. What were the dates of some of those letters? A. Really I 
cannot now recall the dates. 

Q. State whether or not you had any conversation with Mrs. 
Newburn relative to the disposition of her property? A. I did. 

Q. State what the conversation was about. 

Mr. Birney: Objected to as incompetent and not tending to throw 
light on the issues in this case. 

A. She told me she had an old will made some years ago and 
knew it was no good because she had never paid for it, and she said 
the person that wrote that will for her told her not to pav them until 
Miss Madi *ie paid her what she owed her, and she said that Miss 
Marie had been promising to pay her for a good while and she had 
put it off. and the last time she said she was going to pay her this 
spring, so she told me, and she said if Marie paid her this spring she 
wanted me to go with her to a Lawyer and have it fixed like she 
wanted it in the lawver’s office, and she wanted me to be 

86 present when the will was made. 

Q. Did she ever speak to you about Miss Moxley? A. 

She did. 

Q. Do you know what the conversation was about? 

Mr. Birney: Objected to as incompetent and irrelevant. 

A. I do. 

Q. State it. A. T asked ber what did she pay Miss Moxley for 
helping her. She said she did not know. She said, “I didn’t know 
Miss Moxley until Marie sent her up here.” She said, “She is one 
of Marie’s friends.” 

Q. Did Mrs. Newburn ever speak to you about Miss Madrie as 
to their relations? A. What do you mean? 

Q. Whether they were friendly or not. A. She said they had 
been right good friends. She said Miss Madrie’s mother and her, 
meaning herself, had been friends from childhood. She said they 
all came from the same place and grew up friends together. 

Q. In speaking of the disposition of the property did she ever 
mention the name of Miss Madrie? A. She did not. 

Q. Did she ever express a desire to leave Miss Madrie any prop¬ 
erty? A. She did not. She told me she was going to get that money 
that Marie owed her. Then she would not have anvthing more to do 
with Marie. 

87 Mr. Birney: Answer objected to as incompetent for any 
purpose. 

Q. What was the date of that conversation? A. I don’t really 
know the date of it, but it was during the two weeks I was there in 
November. 
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Q. State whether or not Mrs. Newburn ever expressed a desire 
to have Miss Madrie move into her house? A. She told me Marie 
was asking her about moving in there. She said she didn t want 
her to move in there; that she had — visiting her even since she had 
been there—she had known her from childhood. She said it was all 
right to visit her but she did not want her to move in her house. 

Q. Did she give any reason for that? A. She said Marie owed 
her a lot of money and would not pay her, and it she moved in 
there she would not pay her the rent. 

Q. Did she give any other reasons? A. She did not give any 
more reason than that. 

Q. Now I wish you would tell us something about that jewelry 
affair which has been very prominent here today. A. When I came 
up to see her on an excursion in 1900. she said, “Mary, I have some 
jewelry here and when 1 die I want you to have it.'' At which 1 
said, “You are talking of going too much.*’ She said, “Yes, I am 
going some day and I want you to have it.’* She told me one day 
about putting some clean paper in her bureau drawer ; she said she 
had some paper in there scattered about. She told me to put the 
old letters in an envelope and bundle the other papers up that were 
not bundled up. 1 did that, and while looking in there cleaning 
out in there T said, “Why have you got your jewelry here 
88 like that?*’ T said, “Laying here like that it might get mis¬ 
placed.” She said, “No, I don’t think anybody will take it. 
If anybody will take it, Marie will if she gets a chance.” I said, 
“Why do you talk like that.” She said she had reason for saving it. 
I said, “Let me take it home for you and take care of it.” She 
said, “Don't take my watch because I will need that for taking 
medicine.” She spoke like that, “because 1 have told you before 
that if I went away to come no more it is yours. I will give it 
to VOll.” 

Q. ITow did Mrs. Newburn treat you when you came there on that 
last visit? A. She treated me all right like she was glad to see me. 
She acted loving with me and never showed me any slight or dislike, 
or nothing of the kind. 

Q. What were your relations with Miss Madrie while you were 
there? A. In what manner? 


Q. Whether they were friendly or not. A. Yes; I was friendly 
with her. We were friendly. 

Q. On one particular occasion did you ever ask Mrs. Newburn 

to drink some wine that was standing in a corner? A. I did not. I 

don't remember she had any wine during the time I was there. I 

didn’t see anv wine. 

%/ 

Q. Did Mrs. Newburn ever have any visitors while you were there? 
A. She had some until she said she could not see any one. I don’t 
know who. She said the doctor said she could not see any one and 
Miss Madrie said so too. 


89 Q. W ho told you that ? A. I heard the doctor sav so and 

Miss Moxley said she heard the doctor say so and she turned 
people off. 

Q. Do you know whether or not Miss Madrie ever refused people 
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or ever turned people to see Mrs. Newburn away when they inquired 
as to her welfare? A. Yes sir. 

Q. What was her condition at that time? A. Mrs. Newburn’s 
condition? 

Q. Yes. A. She was very sick. 

Cross-examination. 

By Mr. Birney : 

Q. How old are you? A. Twenty-eight. 

Q. And where is your home? A. In Richmond, Virginia. 

Q. You never have lived in the District of Columbia, have you? 
A. No sir; I never have. 

Q. When did you first make your aunt’s acquaintance? A. You 
mean seeing her personally? 

Q. Yes. A. In the spring of 1909. 

Q . And vou were then a woman of twenty-six years old. A. 
Yes sir. 

Q. And had never seen your aunt? A. No sir. I hadn’t see her 
then. I had been corresponding with her about twelve 
months. 

90 Q. Before that time you never had corresponded with her? 

A. Before that 1*2 months before I saw her I had not. 

Q. W here had your father lived? A. Scotland Neck, North 
Carolina. 

Q. Had vour father ever been to the District of Columbia? A. 
He had. 

Q. How long ago? A. I can’t tell you how long ago. I was quite 
small. T don’t know how long. 

Q. You were a little child at the time he came here. A. I reckon 
I was. 

Q. Had this brother Lemuel ever been to the District of Colum¬ 
bia? A. I don’t know whether he had or not. I never saw him in 
my life. 

Q. And you never saw any of his children? A. 1 never saw any 
of his children. 

Q. Where did he and his children live? A. In North Carolina. 
Q. How far away from Scotland Neck? A. 1 cannot tell because 
I never was there. 

Q. W as there another brother of Lemuel? A. Yes sir; 'William 
Jones. 

Q. Where did he live? A. In Scotland Neck, North Carolina. 

Q. Tn the same settlement with you? A. Yes sir. 

91 Q. Is he living? A. He is. 

Q. Had he ever l>een in the District of Columbia to your 
knowledge? A. Not of my knowledge. 

Q. Has he children? A. He has one. 

Q. Did that child ever have any acquaintance with his aunt, Mrs. 
Newburn? A. Not that T know. T don’t know about that. 

Q. As far as you know the fact is that Mrs. Newburn never saw 
any of the children of Lemuel or William. A. She told me she had 
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seen her brother’s oldest daughter, whose name is Tama White 
now. 

Q. Lemuel had been married about four times, had he not? A. 
I don’t know really. T remember her saying he had been married 
three times. T don’t remember four times. 

Q. She never saw any of his wives, did she? A. I don’t know 
that. T cannot answer that. 

Q. You never (hen discussed the family in any way with her, 
did you? A. What do you mean? All her people? 

Q. Yes. A. T heard her call the names of all her brothers and 
sisters. 

Q. That is all. A. That is about all. She said she had seen her 
brother Lem’s oldest daughter Tama. 

92 Q. She had not seen that oldest daughter for twenty-five 
years, had she? A. I don’t know really. She didn’t say 

how long since. 

Q. And except for seeing Tama White once an unknown num¬ 
ber of years ago, she had no acquaintance with any of the members 
of the family for twenty five or thirty years, had she? A. She 
wrote to her brother Lemuel up until the time she was taken so 
sick. She used to send him things and monev until she was taken 
sick. 

Q. You saw her first in 1909? A. I saw her first in 1909. 

Q. You came up here on an excursion? A. Yes sir; and staid 
three days. 

Q. And you did not see her again until November, 1911? A. 
No sir; not until November. 1911. 

Q. Who was it asked you to come up here? A. I don’t know. 
At least, no one asked me to come. T received a postal card. She 
would write to me every month and I missed getting a letter from 
her and I wrote her and asked her if she was sick, and if she was I 
would come up and wait on her. 

Q. Could your aunt write? A. No sir. 

Q. Some one had to write for her? A. Yes sir. Whenever she 
wrote she would have to get some one to write for her. 

Q. Who wrote it for her? 

93 Mr. Stein: Objected to, as not pertaining to the issues in 
this case. 

Q. Don’t you know that Miss Marie Madrie wrote her letters for 
her? A. She didn’t write them all. 

Q. She wrote some? A. She wrote some, but whoever came 
along she asked them to write and they would write, because some 
one wrote me. She said. “You know I cannot write myself and 
I have to get some one to write for me.” 

Q. That is the only way you know that different people wrote? 
A. 1 know by handwritings. I know Miss Marie’s handwriting. 

Q. Was that in Miss Madrie’s handwriting asking you to come 
up here in November? A. It was not. 

Q. You didn’t see her again after the 2nd day of December? 
A. I did not. 
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Q. Did you go with her at any time to her lawyer’s office? A. 
I did not. 

Q. Did you know who her lawyer was? A. I did not. 

Q. Did you ask her? A. I did not. I did not ask her who her 
lawyer was. 

Q. And she did not give you his name? A. No, she did not give 
me his name. 

94 Q. Did she tell you she had a lawyer? A. She did not 
tell me who it was; but she said the lawyer who wrote that 

will told her not to pay until Miss Madrie paid her. She did not 
tell me who it was. 

Redirect examination. 

By Mr. Stein: 

Q. State whether or not Miss Madrie ever enacted any services 
to Mrs. Newburn during her life. 

Mr. Birney: Objected to, since it is perfectly plain that the wit¬ 
ness had no opportunity beyond the three days in 1909 and two 
w’eeks in 1910 to know. 

A. I don’t know’. She never told me of any. 

Signature of witness waived by consent of respective counsel. 

Sworn to before me this 2nd day of May, 1911. 

ROB’T L. MILLER, 

Examiner. 

95 Depositions for Defendant. 

Filed June 23, 1911. 

In the Supreme Court of the District of Columbia. 

Equity. No. 29972. 

Mary F. Gaskins 
vs. 

Marie A. D. Madre. 

Wednesday, June 1th, 1911—3 o’clock p. m. 

Met, pursuant to notice, at the office of A. A. Birney, Esq., 11th 
and F streets, northwest, to take testimony on the part of the de¬ 
fendant in the above entitled cause. 

Present: 

Messrs. A. B. Webb and J. F. Stein, attorneys for the plaintiff; 
Mr. A. A. Birney, attorney for the defendant, and the Examiner. 
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Whereupon James F. Bundy, called as a witness on the part of 
the defendant, and being first duly sworn was examined and testi¬ 
fied as follows: 

By Mr. Birney: 

Q. Mr. Bundy, please state your age and your profession. A. 
Forty-eight: member of the District bar. 

Q. How long have you practiced law? A. Well, actively since 
November, 1896. 

Q. And where is your office? A. 420 Fifth street, north¬ 
west. 

96 Q. Did you know the late Mary F. Newburn? A. I did. 

Q. For how many years did you know her? A. Well, 

about twenty. 

Q. Do you know Marie A. D. Madre? A. Yes, sir, I do. 

Q. And for how long have you known her? A. I guess about 
twentv-one or twentv-two Years. 

Q. I show you now a deed in trust from Mary F. Newburn to 
Ollie M. Cooper, dated December 24th, 1910, and recorded Decem¬ 
ber 27th. 1910. in the land records of the District of Columbia, and 
will ask you to say in whose handwriting it is? A. That is my 
handwriting. 

Q. 1 show you now another deed dated December 24th. 1910, 
from Ollie M. Cooper, as trustee, named in the preceding deed from 
Mary F. Newburn. and Marie A. D. Madre, as joint tenants, this 
deed being recorded December 27th, 1910, and ask you in whose 
handwriting it is? A. That is in my handwriting, also. 

Q. Now, will you please state the circumstances under which 
these two deeds were drawn and executed? A. On or about the 
22nd or 23rd of December, 1910, 1 received a telephone message 
at my office that Mary F. Newburn was sick and wanted to see me. 
I replied that I would come out to see her. So I went that evening 
to see her, and was escorted to her room by a lady on the premises 
that I was told was a nurse and housekeeper. On going to her home 
I exchanged greetings with her; told her I was sorry that she was 
sick, and that I had come in answer to the message she sent. 

97 So she said she was glad I came and that she wanted to have 
me advise with her with respect to her business affairs. She 

said she felt quite sick, and also made the statement that she had 
never been so sick before. So she said that she had arranged with 
Marie, she called her. to deed her the property, her homestead, with 
the understanding that Marie should take care of her and live with 
her, and provide for her; that Marie had always been a friend to 
her, and she felt that she would do the right thing by her. She 
also said at the time that she had had a niece there who had been 
staying with her during her sickness, but that during that time she 
had plundered through her drawers and taken her jewelry, and 
that she hoped that she might never see her again. I said: “Do 
you mean to deed the property to her absolutely?” She said: Yes, 
she did. “Well,” I said, “you seem to have just an attack of grippe 
here; suppose Marie dies first then what?” “Well,” she said, “if 
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she dies first then I want the property to come back to me.” Then 
I said to her: “What you want then is not to deed it absolutely, 
but to hold it as joint tenants. Then, in that event, if Marie should 
die first, it would come back to you, and if you died first it would 
go to her.’’ And T said: “I would also advise that you have an 
agreement setting forth just what she is to do, in order that there 
may not be any misunderstanding about the matter.” She said 
that would suit her exactly, and told me to go to work and prepare 
the agreement and the deed and to bring it back to her to be ac¬ 
knowledged, and so forth. 

Q. During that visit was Mrs. Madre at any time present? 

98 A. She was not. 

Q. Was she in the house at that time, as far as you know? 
A. Not as far as I know. 1 remember distinctly of saying to the 
lady in the house to tell her that 1 would be back the next evening, 
or the evening after that, and I would like for her to be present. 

Q. That, is, for Miss Madre to be present? A. To be present, of 
course, and sign this agreement that I had suggested that it should 
be in writing. 

Q. Did anything further of a business nature pass between you 
and Mrs. Newburn at that visit? A. At that visit, no, sir. 

Q. You then went away, and did you then prepare the deeds? 
A. Yes, sir, I prepared the deeds and prepared the agreement. 

Q. Who is Ollie M. Cooper? A. She is a clerk in my office. 
She is my clerk. 

Q. Your clerk? A. Yes, sir. 

Q. When next did you see Mrs. Newburn? A. That was on the 
24th. 

Q. December 24th? A. The 24th; Christmas eve. 

Q. And where did you then see her? A. I went to her residence 
and to her room there, on the second tloor; front room, second 
floor. 

99 Q. She was still in bed, was she? A. Still in bed, yes, 
sir. 

Q. What persons were in tlie house at that time, Mr. Bundy? A. 
Well, this nurse was there, and Miss Madre was there, and the 
notarv and myself. 

Q. Who was the notary? A. Mr. George F. Collins. 

(j. Who procured him to go there? A. I did. 

Q. To act as notary, I suppose? A. To act as notary, simply. 

Q. Now, will you please tell just what occurred after you reached 
the house, and what further conversations, if any, you had with 
Mrs. Newburn? A. I told her that I had come with the papers she 
directed me to prepare, and had the notary who would read them to 
her and explain them. 

Q. What then happened? A. Mr. Collins then read the agree¬ 
ment. word for word, and explained it, and the agreement was then 
signed by both Mrs. Newburn—she signed by mark—and Miss 
Madre, and immediately thereafter Mr. Collins read both deeds to 
her and explained them, and asked if she understood them and if 
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they expressed her desires. She said they did, and then they were 
executed. 

(). Did Mrs. Newburn make anv statement in anv wav ex- 

100 planatory of her signing the deed and the agreements by 
mark? A. I don’t remember. Mr. Collins I remember 

distinctly asked her if she wanted him to place her name to the 
papers and she said ves, and he did that. 

Q. I show you now an agreement between the parties, and ask 
you if that is the agreement to which you have just testified, and 
if you saw Mrs. Newburn sign it? A. This is the agreement, and 
I saw her sign it. 

Q. Is that your signature as a witness? A. That is my signature 
as a witness. 

Q. Did you see Mr. Collins sign it. also? A. I did. 

Q. And saw Miss Madre sign it? A. Yes, sir. all during my 
presence. 

(). And these agreements you drew in accordance with Mrs. New¬ 
burn J s instructions? A. Yes, sir, that is the agreement. 

O. Did vou see Mrs. Newburn sign the deed to Oilio M. Cooper? 
A. I did. 

Mr. Bikxky: 1 now offer the two deeds and the agreement re¬ 
ferred to in evidence. 

(And the same are tiled by the Examiner, marked Defendant's 
Exhibits Nos. 1, 2 and 3, respectively.) 

Q. Was Ollie M. Cooper present at that time? A. No, sir, she 
was not present. 

Q. Did you see Ollie M. Cooper sign the other deed which 

101 you identified. A. Yes. sir. I did. 

Q. That is the deed now shown you, is it. from Ollie M. 
Cooper to Mary F. Newburn and Marie A. D. Madre? A. Yes, sir, 
this is the deed. 

Q. At the time of the signing of the agreements and of the deed 
from Newburn to Cooper what part, if any, did Miss Madre take in 
the conversation or in the instructions? A. She took no part what¬ 
ever that I recall. She was there. 

Q. She signed the agreement? A. She signed the agreement, 
yes, sir. 

Q. At any of these times did you receive any instructions from 
Marie A. D. Ma-r/e? A. None at all. 

Q. You have testified that you have known Miss Madre for more 
than twenty years, and you knew Mrs. Newburn for about twenty 
years. What, if anything, did you know of their personal rela¬ 
tions and intimacy? A. Well, they always appeared to me to be 
verv close friends. I have seen them frequently together and upon 
the public streets. 1 have known that Miss Madre and Mrs. New¬ 
burn used to live together, and T remember very distinctly when a 
member of the School Board that she called upon me divers times in 
the interest- 

Q. You mean Mrs. Newburn? A. Mrs. Newburn called upon me 
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in the interest of Miss Madre; and I was going to say she al- 
102 ways called her ‘‘Marie,’’ by name, and she always spoke to 
her as “Aunt Mary,” and t always thought such were their 
relationship that they were blood kin, and never heard anything to 
the contrary until this suit came up. T always thought they were 
blood kin. 

Q. Did you at any time hear Mrs. Newburn make anv allusion to 
her friendship for Miss Madre? A. Yes, sir, I heard "her say that 
the first evening 1 went there, that Marie had always been a friend 
to her, and she spoke of her as being a smart girl, and they always 
seemed to me to he very close together. 

Q- When did you say you were a member of the School Board? 
A. From 1900 to 1900; six years. 

C ross-e x a m i n a t ion. 

By Mr. Webb: 

Q. I low long have you been living in the city Mr. Bundy? A. 
Since about 1865. I came here when J was a little boy. I hardly 
remember the time I came here. 

Q. You say you have known both of these people for about twenty 
years? A. About twenty years. I think I have known Miss Madre 
a little longer, because 1 knew her when she was a pupil at tli 9 
Howard Universitv. 

Q. Where did you first meet Mrs. Newburn? A. At Miss Mad- 
rc’s place. I think they were there. I might not be exactly correct 
about that. 

Q. How long was that ago do you think, or can you re- 
102 member? A. Well, really, I could not remember. It has 
been quite a number of years; fifteen or twenty years; I 
could not state the exact time. 

Q. You say that you have met them together on a good many 
occasions. Where did you ever meet them except at Mrs. New- 
burn's house? A. Well, really, they have been to my house to¬ 
gether more than once. They have been to my house together and 
they have been to my office together. 

Q. You say they have been to your office together? A. Yes, sir, 
they have. 

0. Well, for what purpose? A. Well, T had business—I had 
business with Mrs. Newburn and sometimes when she would come 
Miss Madre would come with her. Then, as T said before, they came 
to see me when I was on the School Board, in the matter of seeking 
a promotion for Miss Madre, Mrs. Newburn being the spokesman 
and showing decided interest in the welfare of Miss Madre. 

Q. Were you ever attorney for Mrs. Newburn prior to the time 
that you went over there to prepare this deed? A. Oh, yes, I have 
done work for her before. 

Q. Were you ever the attorney for Miss Madre? A. I have done 
some work for her before; T have done some work for her. 

Q. Did you not go with Miss Madre to an insurance company to 
get her to change—get Mrs. Newburn’s policy changed in favor of 
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Miss Madre? A. I did not. I did this: Miss Madre went there 
and she came to my office and said they wanted somebody 
104 to identify her—to identify her; and 1 went over for the 
purpose of identification; simple for the purpose of identifi¬ 
cation. 

Q. When was that, Mr. Bundy? A. Well, that was sometime 
after she died; I don’t remember the exact date. After Mrs. New¬ 
born died. Miss Madre went there and they said they wanted her 
identified and she came to my office, and I said: “I thought they 
knew you.’’ She said: “Well, they want me identified, and won’t 
you go over and identify me?" And I said. “Well. I have no ob¬ 
jection and T went over there and identified her. 

Q. Mr. Bundy, as a matter of fact, didn’t you go down to the 
office of the Capitol City Benefit Society on or about the ffOth of 
December. 1010. for the purpose of having the beneficiary in the 
insurance policy of Mrs. Newburn changed to Miss Madre? 

Mr. Btrxey: Objected to as incompetent and not proper cross- 
examination. 


A. I did not. Miss Madre came to my office sometime toward the 
latter part of Deceml>er. after the old lady died, and said that she 
had been over there to collect the policy, or something, but they re¬ 
quired identification, and asked me if T would not identify her. T 
expressed some surprise at the time that they should require identi¬ 
fication. as T thought they knew her. but T told her I would go 
there: I had no objection. So T went over there and identified her. 

I haven’t seen the policy and don't know anything about it. 
105 Q. Was that in December or January? A. Tt was after 
the old lady had died. T don’t remember the exact date, 
but it was after the old lady had died and they required her to be 
identified, and T went over there for that purpose, and for that pur¬ 
pose only. 

Q. When you first received the telephone message to come down 
there to Mrs. Newburn*s house do you know who ’phoned to you to 
come? A. I really do not. 

Q. You don’t know who sent this ’phone message? A. T don’t 
know whose voice it was. Tt didn’t sound like Miss Madre’s voice. 


though it may have been. 

Q. Well, did it sound like Mrs. Newburn’« voice? A. Really T 
don’t know whose voice it was. T know it said “Mrs. Newburn is 
sick and wants to see you.” and T said T would be up there, and T 
went up there. That is all T know about that part. 

Q. Well, are vou certain it was not Miss Madre’s voice? A. Well, 
T said it mav have been: T don’t know; T didn’t recognize the voice. 
I know Miss Madre’s voice pretty well and it didn’t sound to me 
like her voice. 

Q. Now. Mr. Bundy, who was present when yon first called at 
Mrs. Newburn’s? A. There was no one there that T know of. ex¬ 
cept Mrs. Newburn. the lady that I said was the nurse and house¬ 
keeper and myself. T knocked at the door and this lady escorted 
me upstairs, and I went into Mrs. Newburn’s room. 
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Q. Did this lady accompany you upstairs? A. She might 
106 have. I don't remember whether she did or not. If she did 
she didn't stay in there. 

Q. Who is that woman? A. She was a woman working around 
the house there. 

Q. You don't know her name? A. No; T don’t know her name. 
She is a stout brown skinned lady; 1 don’t know her; she was in 
working clothes and seemed to he busying herself about the place 
there and she came to the door when T knocked. 


By Mr. Birney: 

Q. She didn’t remain in the room during your interview with 
Mrs. Newburn? A. No, sir, she did not. 

Bv Mr. Webb: 

t/ 

Q. She didn’t stay in the room? A. No, sir, she didn’t. 

Q. Did any one ask her to leave the room? A. T don’t really 
think she went in the room. Now, she came up the stairs and 
pointed me the way. but T don’t think she entered the room. 

Q. Did Mrs. Newburn ask her to leave the room? A. T told you 
T don't think she entered the room. The door was open, you know, 
and she showed me the way. and T walked right on in. 

Q. Did Mrs. Newburn tell you at that time that she had any un¬ 
derstanding with Miss Madre as to what disposition she was going 
to make of her property? A. She said, as T have l>efore stated, 
that she had decided to deed the property to Marie, and Marie to 
live with her and take care of her and take charge of her. 

107 Q. That she felt sicker than she ever had before at that 
time? A. At that time, and she felt like she needed some 
one, and that Marie had agreed to do that. And that she had de¬ 
cided to deed her the property. 

Q. And at that time then she instructed you as to what to do in 
regard to the matter? A. We bad the conversation that I told you. 
I said: “You mean to deed it to her absolutely?” She said: “Yes.” 
“Well,” T said, “you seem to have this attack of the grippe and you 
might get well.” T said: “Suppose she should die first?” 

Q. You suggested that yourself? A. T did, yes. sir. T said: 
“Suppose she dies first?" “Then,” she said, “I want it to come back 
to me.” Then T said “Let her hold as a joint tenant, you see, 
and have an agreement as to what you want done, and then if Marie 
should die first the property would come back to you, and if you 
die first it would go to her;” and then she said that is the way she 
wanted it, and T prepared it to that end. 

Q. You say you suggested that she should make a will? A. No, 
T never said anything about a will, no, sir. 

Q. You didn’t suggest that? A. No, sir, T didn’t. 

Q. Well, why did you make that suggestion to her as to- A. 

Well, because of the question that T put to her when she said she 
wanted to deed it, I asked her the question did she want to deed it 
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absolutely and she said yes. You see, then, I asked her 

108 why, I says: “Suppose Marie should die before you, then 
what?*’ And she then said she wanted it to come back to 

her. Then I suggested this matter of joint tenancy. 

Q. Had you ever talked to Miss Marie or Mrs. Newburn in re¬ 
gard to that matter prior to that time? A. Not a word. 

Q. Never had said anything to either one of them, or neither 
one of them had suggested anything to you? A. Neither directly 

or indirectlv. I never had anv talk with them until I was called 
• « 

out there by that message. 

Q. Now, Mr. Bundy, how long was it after that time before you 
had these deeds prepared and returned to the house of Mrs. New¬ 
burn? A. Well, it was either on the twentv-second or twenty-third 
that I went out there, 1 don’t know which. 

Q. That was the first time you went the 21st or 23rd? A. The 
22nd or 23rd. 

Q. Of what month? A. Of December. 

Q. 1910? A. Yes. 1 am of the opinion that I prepared them 
the next day, or the day after that, and as soon as they were pre¬ 
pared 1 went out there. 

Q. Well, do you remember what time you called out there the 
first time? A. Really T don't remember. 

109 Q. Was it at night? A. No, it was in the day time. It 
was not at night ; it was in the day time both times. 

Q. Mas it in the forenoon or afternoon? A. 'Well, really I 
couldn't remember that. I know it was not night. 

Q. Then, how long do you think it was when you took the deeds 
out there? A. Well. 1 took the deeds out on the 24th of December. 
It was Christmas eve. I remember that very distinctly. T took the 
deed and the agreements. The agreements were in duplicate. Two 
agreements and one deed. 

Q. Then it was about a couple of days before you went out the 
second time with it? A. I am inclined to think it was the next 
day. I think it was the 23rd; certainly not l>efore the—it was 
either the 22nd or 23rd. 

Q. Who were present, Mr. Bundy, when you went there the sec¬ 
ond time? A. Well, the same lady who works around the house 
was there. 

Q. Just name them, please? A. I don’t know her name; she 
was working around the house; that lady who was working around 
the house there; I don’t know her name. 

Q. Was it not Mrs. Moxley? A. Why, I told you I didn’t know 
her name. 

Q. Well, just name those who were present. A. Well, 

110 Miss Madre was there: Mr. Collins was there and I think 
there was nobody else there. 

Q. Well, this other woman was there whose name you don’t 
know? A. Yes, sir. 

Q. STie was there? A. Yes. 

Q. Were they all in the room at the time that these deeds 
were signed? A. At the time the deeds were signed, as I remember 
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of, Mrs. Newburn was in the room, Miss Madre, Mr. Collins and 
myself. 

Q. Mr. Collins? A. Yes, sir, the notary. 

Q. Just the four? A. That is all 1 remember being in the room. 
Q. Well, had this other woman left the room, the woman that 
you don’t know? A. Well, she didn’t go in the room; she was not 
in the room. She went downstairs there. She was the house¬ 
keeper apparently. 

Q. Well, the deeds were executed at that time, were they not? 
A. Well, one deed was. 

Q. Which one was that? A. The one from Mrs. Newburn to 
Ollie Cooper, the trustee. 

Q. That was done at that time? A. Yes, sir. 

111 Q. Well, were both deeds prepared and ready for execu¬ 
tion at that time? A. I think so, but one 1 left at my office. 

You see I didn’t need the one from Ollie Cooper back to those two, 
you know. 

Q. Well, after this deed was executed what was done with it? 
A. It was given to me to be recorded, along with the other deed. 

Q. W1 len was the deed from Cooper to Madre and Newburn— 
when was that delivered? A. My memory is that they were both 
executed the same day; that after executing that I went and had 
the other one executed. 

(). Executed the other one at vour office? A. Yes, sir, at mv 
office, and they were both recorded together. 

Q. They were both recorded on the same day? A. Yes sir. 

Q. Did you ever talk with Mrs. Newburn about the matter sub¬ 
sequent to that time? A. About that matter? 

Q. Yes? A. No, sir, I did not. 

Q. Did you ever see her afterwards? A. 1 did. 

Q. Did you ever have any conversation with her in — 

112 to it? A. To the deeds? 

Q. Yes? A. No, no. I saw her after that, but we had 
no further conversation with respect to that matter. 

Q. Where did you see her after that? A. At the house. 

Q. What was your object in calling up there after this? A. Well, 
I promised to come to see her. 

Q. IIow long was that after these deeds were executed? A. I 
think it was about the 26th, the day after Christmas. 

Q. That you called to see her? A. Yes, sir. 

Q. After these deeds had been recorded? A. Well, I don’t think 
the deeds had been recorded then. I don’t think the deeds were 
recorded until the 27th, but they were in my possession. 

Q. You say you called to see her before that? A. Yes, I think 
I called to see her on the 26th. 

Q. Did you just make a social call? A. No, I went to see her 
on business. I promised her I would call back. 

Q. Do you mind telling what that business was? A. I have no 
objection. She said that she wanted a will prepared, and I went 
there on the 26th for that purpose. 
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Q. Did you prepare the will, Mr. Bundv? A. I did, yes, 

113 sir. 

Q. Well, who sent for you to come to prepare that will? 
A. I told you that she spoke to me and I promised her I would 
come back, and 1 came back as a result of that promise. 

Q. Did she tell vou she wanted vou to come back to write that 
will? A. Yes, sir/ 

Q. That was before you left the house, then, on the second occa¬ 
sion that you were there? A. No, when 1 had my first conversa¬ 
tion with her she said she wanted to deed the property and she 
wanted to dispose of some other things by will, you see. So I pre¬ 
pared the deeds and then I was to come and look after the 
other business, and 1 went there on the 20th for that purpose. 

Q. You went there voluntarily then, did you? A. No, I told 
you I went there as a result of the promise that I would come 
back. 

Q. Did any one request you to go up there? A. No, sir. they 
did not. 

Q. But you simply went back because you promised to go back? 
A. I promised to come back ami look after the matter of the will, 
and the things that she wanted to dispose of by will. 

Q. W ell, was that deed and this will all under discussion there 
at the same time that the deeds were executed? A. The will wa< 
mentioned in this way: It is when 1 had tin* first con- 

114 versation with her she said she wanted to deed the property 
the way 1 have suggested, see; and she wanted me also to 

prepare a will, so 1 told her 1 would do that, see; and I told her 
I would come back for that purpose, and 1 did go back on the 
morning, as far as I can remember, of the 26th. 

Q. Nothing was said about the will at the second time you went 
back there? A. No, sir, there was nothing said. I don’t remember 
that there was anything said. 

Q. At the time that you had this conversation with Mrs. Newburn 
did she tell you then that she wanted to will all of her property to 
Madre? A. She told me at the time that she wanted the property 
deeded under the circumstances that 1 have stated, and that she also 
wanted me to prepare a will with respect to her other property, 
which I told her I would do. 

Q. Did she tell you what disposition she wanted to make of this 
other property under the will? A. Not that day. I wrote the will 
right in the house there. 

Q. And she didn’t say anything about the will when you went 
there to get these deeds executed? A. No, I don’t remember that 
that came up at all. We went there for the purpose of executing the 
agreement and the deed, and the work was confined to that. I don’t 
think there was anything said that day. I don’t remember of any¬ 
thing being said about the will that day. 

Q. Are you positive that no one sent for you at the time 

115 that you went up to write the will? A. No, sir, they did not. 
I promised her myself that I would come back and 1 went 
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Q. That is your first visit there? A. At my first visit, yes. I 
talked about her affairs. She sent for me for that purpose, and that 
is how the conversation came up with respect to the deeds and the will 
and the agreement. 

Q. Did Madre ever come to your office prior to the execution 
of these deeds and talk to you about that business? A. No, she did 
not. 

Q. Did she ever talk to you about it afterwards, after the deed had 
been executed? A. I have seen her, I think, once since then, and 
the only talk she had with me was about a suit that had been filed, 
but nothing was said in respect to the deeds at all. Said a suit had 
l>een filed. 

Q. Did Madre ever say anything to you in reference to Mrs. New- 
burn’s making that will? A. No, she did not. 

Q. Either prior to the time of the execution of these deeds or sub¬ 
sequent to that time? A. She did not. 

Q. You are certain about that, Mr. Bundy, are you? A. I cer- 
tainlv am. I feel absolutelv certain about that. 

Q. Nave you had any conversation with Madre since this will was 
probated ? 

110 Mr. Birney : Objected to as not proper cross-examination. 

A. 1 have not. 

Q. I understood you to say a while ago that Madre had been a 
client of yours, or rather you had |>erfornied some legal services for 
her, is that correct? A. 1 won’t say a client of mine. I have per¬ 
formed some services for her, yes, sir, I have, from time to time, but 
not enough to consider her a client of mine at all. 

Q. Can you say about what time you performed any legal business 
for her? A. Yes, sir, 1 think six or seven years ago, and that was 
in connection, if you want to know- 

Q. No, 1 do not. Do you know whether or not Mrs. Newburn had 
any other attorney prior to the time that she employed you to do this 
work? A. 1 don’t know, except what I have heard. 

Q. Will you please state about what you have heard? A. I heard 
that Mr. Schmidt did business for her, but I don’t know that. 

Q. How do you spell his name, Mr. Bundy? A. S-c-h-m-i-d-t. 

Q. What is his first name? A. Ernest, I think, yes, sir. 

Q. Did you ever do any legal work for Mrs. Newburn prior to 
this transaction? A. Oh, yes, sir. 

Q. Will you state the nature of it? A. Well, she brought 
117 me some notes one time to collect, and I remember another 
time somebody owed her for a wash bill, and I looked after 
that for her. That is about all T remember. 

Q. You stated in the examination that Mrs. Newburn was quite sick 
at that time? A. She was sick, yes, sir. 

Q. What do you mean by saying she was quite sick? A. Well, she 
seemed to have the grippe, and she was lying down there and cough¬ 
ing right smart, and seemed to have the grippe, which everybody 
was having just about that time. But she didn’t look seriously ill at 
all. 
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Q. She seemed to he in pretty had condition then? A. Well, she 
was right sick, there is no doubt about that. 

JAMES F. BUNDY. 


Subscribed before me this 23" day of June, 1911. 

.J. ARTHUR LYNIIAM, 

Exa miner. 

118 Thereupon George F. Collins, called as a witness on the 
part of the defendant, and being first duly sworn, was ex¬ 
amined and testified as follows: 

Bv Mr. Birney: 

V 

Q. Mr. Collins, you are by profession an attorney at law, and are 
also a notary public, are you not? A. T am. 

(J. IIow long have you practiced law? A. Going on ten years. 
Q. Do you know Mr. James F. Bundy, who has just testified? A. 
I do, yes. 

Q. IIow long have you been a notary public? A. Well, about 
eight years. This is my second appointment; second term now. 

Q. 1 show you now an agreement which has been offered in evi¬ 
dence signed with the names of Mary F. Xewburn and Marie A. I). 
Madre, and ask you if the name George F. Collins as a witness is 
your name and vour signature? A. That is my name and signature. 

Q. 1 also show you a deed from Mary F. Xewburn to Oilie M. 
Cooper, as trustee, in which your name appears as a witness with 
that of Mr. Bundy, and ask you it' you witnessed that deed, and also 
if you took the acknowledgment of it? A. That is mv name and 
signature; 1 witnessed it and took the acknowledgment. 

119 Q. And the notarial signature and seal are yours? A. 
Thev are both mine. 

Q. Now, will you please state the circumstances under which these 
two papers were executed, Mr. Collins? A. On the 24th day of De¬ 
cember, 1910, T saw Mr. Bundy and he told me he would have a 
notarial job for me that afternoon, could I go; and he said it was up 

town a little wavs, and 1 told him ves. So he told me to come back 

• • 

later on. and we would go up there together. And sometime after 
that that afternoon—late in the afternoon, Mr. Bundy and I took the 
street car and went to the home of Mrs. Mary F. Xewburn on Cleve¬ 
land Avenue, 1 think it was, in the northwestern part of the city; I 
don’t know the exact number. When we arrived there Miss Madre 
opened the door and told us to come in, and asked us to have a 
seat in the parlor, and she said she would tell aunt somebody that we 
were there. I know she called her aunt, but by just what other name 
I do not now recall. So Miss Madre left us and went upstairs, and in 
two or three minutes she came down and told us to come up. We 
went upstairs. Mr. Bundy and myself, preceded by Miss Madre. and 
went into the front room on the second floor and there I saw the lady 
lying in bed apparently ill. T was introduced to her as being Mrs. 
Newburn, and then Mr. Bundy spoke to her and told her that we had 
come to transact the business and said that “Mr. Collins will now read 
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the agreement and the deed to you," and he handed me the papers. 
I read the agreement, word for word, and then explained it to her; 
told her what it meant and asked her if she understood it. 

120 She said she did. I asked her then could she write her name; 
she said she could write her name, but she was weak and 

nervous and she preferred to have me rend it, because if she wrote it 
why no one would he able to read it, or something to that effect. 
So I wrote the name on the agreement and handed her the pen and 
she touched the pen and made her mark. And then Miss Madre 
signed. The paper was handed to her and she signed, and I signed 
as a witness and Mr. Bundy signed as a witness. After the agreement 
was executed 1 tlien read the deed to her nnd explained it, and asked 
her if she understood it, and she said she did, and T asked her if she 
wanted me to put her name to the deed, and she said “Yes, you write 
my name on the deed also." So I wrote the name, handed her the 
pen and she made her mark, and I witnessed it, and Mr. Bundy wit¬ 
nessed it. 

Q. What further conversation, if any, was there, Mr. Collins? A. 
Why, there was considerable conversation between Mrs. Newburn 
and Mr. Bundy. He was talking with her; told her that she was not 
very sick; that she would be out in a little while, something to that 
effect, and she laughed and talked with him. 

Q. And you then went away together, did you and Mr. Bundy? 
A. Mr. Bundy and I left together. 

Q. I show you now a deed of conveyance from Ollie M. Cooper, as 
trustee named in the last deed shown you, to Mary F. Newburn 
and Marie A. D. Madre, and ask you if you also witnessed 

121 that deed and took the acknowledgment thereto? A. 1 wit- 
nessed this deed and took the acknowledgment. That is my 

signature as a witness, and my signature to the certificate as a notary, 
and that is my seal. 

Q. When was that done? A. This was done on the 27th of 
December. 1910. 

Q. And where? A. Tn Mr. Bundy’s office. 

Q. Do you know Ollie M. Cooper? A. Know her very well; 
she is Mr. Bundy’s clerk. 

Q. What previous acquaintance, if any, had you with Mrs. New¬ 
burn? A. 1 had never seen her before that night, not to my 
knowledge. 

Q. Mr. Collins, was there anything in the nature of duress of 
Mrs. Newburn at the time of the signing of that agreement and that 
deed? A. Absolutely nothing. Absolutely nothing in the nature 
of duress. Mr. Bundy, when he walked in, explained to the lady 
who I was, and then he handed me the papers and T read them to 
her and she said that was her intention, she wanted to executed 
them, and told me to put her name there. Miss Madre, while she 
was present, as I recall now had practically nothing to say. 

Q. Who were in the room at the time of the execution of the agree¬ 
ment and the deed? A. Miss Madre, Mrs. Newburn, Mr. Bundy 
and myself. 

Q. No other person? A. No one else in the room. 


122 


60 


MARIE A. D. MADRE VS. MARY F. GASKINS. 


Cross-examination. 

By Mr. Webb: 

Q. What was Mrs. Newburn’s condition at the time that she 
signed that deed, physically? A. Well, physically she appeared 
to be weak. She was lying in bed and she coughed frequently, that 

is all. 

Q. Well, will you state again what reasons Mrs. Newburn gave 
for not signing her own name? A. She said that she was weak 
and nervous and that she would prefer to have me sign it, because if 
she did write it that no one probably would be able to read it. 

Q. How many papers were executed on that occasion, Mr. Collins? 
A. The agreement was executed in duplicate and the deed from 
Mrs. Newburn to 01 lie M. Cooper. 

Q. Did she make her mark to both of those papers? A. Made 
her mark to all three of them. 

Q. Did you ever know Miss Madre before—did you ever meet 

her? A. Oh. ves. 1 have known Miss Madre for ten vears. 

« • 

Q. Where did you first meet her? A. Howard University Law 
School. She was a student and had graduated from there. T think, 
the year prior to my entrance, but after 1 entered why she used 
to visit the law school occasionally. 

Q. Did you ever meet her at Mr. Bundy’s office? A. 

123 Frequently. 

Q. Frequently? A. Yes. 

Q. Do you remember about the first time you met her at Mr. 
Bundy’s office, about what ime? A. Why. T could not say the 
first time, but it has been about ten years ago, ten or eleven years 
ago, M iss Madre, if you want to know, having been a prior student 
at the law school. 

Q. Never mind about that. A. And visited there frequently, and 
Air. Bundy’s office is located there. 

Q. Did you ever do any legal work for Miss Madre? A. No. 

Q. Well, did you ever meet Miss Madre at Mr. Bundy’s office 
shortly before these deeds were written? A. No. 1 did not. 

Q. Will you state about when was the last time you saw her at 
Air. Bundy’s office? A. Oh, I could not tell you that now. T saw 
her there once at least since this suit was filed, at the time Air. 
Bundy was not present, and 1 stopped into the office and I found 
Miss Madre there talking to his clerk, and Air. Bundy was out. 

Q. Well, do you remember when you saw her there the time be¬ 
fore that? A. No. f could not tell. 

Q. About how long? A. No, T could not tell that; T don r 
know. 

124 Q. Was it a month? A. Oh. longer than that. 

Q. Longer than that? A. Yes. 

Q. Two months? A. Oh, I should say six months; six or eigh< 
months probably. 

Q. And then you mean to say that von never saw her at Mr 
Bundy’s office but twice within six months? A. Yes. 

Q. Did she ever have any conversation in your presence with 
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Mr. Bundy in regard to this property in question? A. None 
whatever. 

Q. Well, then, all you know about this transaction was to go to 
Mrs. Newburn’s house and execute these deeds, do I understand you 
correctly? A. That is all. 

Mr. Birney: Objected to as that is not all the witness has said, 
the question omitting all mention of the second deed from Ollie 
M. Copper- 

Mr. W ebb : Well. 1 am speaking in connection with the deed:- 
and contract. 

A. All I know about it is that I went there on the occasion when 
the agreement and the one deed was executed, and then I took the 
acknowledgment of Ollie M. Cooper to the deed. 

Q. Well, that is all you know about it? A. That is all 

125 I know about it. 

Q. Do you know whether Miss Madre was related to Mrs. 
Newburn or not? A. I don’t know anything about it. 

Q, Did she ever tell you so? A. Never mentioned her name to 
me at all in her life. Miss Madre has never mentioned Mrs. New- 
burn’s name to me in her life. 

Redirect examination. 

By Mr. Birney: 

Q. Mr. Collins, you have spoken of meeting Miss Madre at the 

office of Mr. Bundy in connection with the Howard University law 

department. How was Mr. Bundy connected with that department? 

A. Mr. Bundv is Secretary of the Howard University Law School 
« • */ 

Q. And has been so for a number of years? A. And has been 
so for a number of years. Miss Madre is a graduate from that law 
school, and at one time T was clerk for Mr. Bundy and Miss Madre, 
she paid frequent visits there to the law school, and when she came 
to the school she would call on Professor Richards, who is also a 
teacher in that school, and she would come and pay a social visit 
to Mr. Bundy, or step in his office on her way up or on her way 
out. 

GEORGE F. COLLINS. 

Subscribed before me this 23" day of June, 1911. 

J. ARTHUR LYNHAM, 

Examiner . 

126 Mr. Birney: The taking of testimony on the part of the 
defendant is here announced as closed. 

127 Defendant’s Exhibit No. 1. 

This deed Made this Twenty-fourth day of December in the year 
one thousand nine hundred and ten by and between Mary F. New¬ 
burn (widow) of the City of Washington, District of Columbia, 
party of the first part, and Ollie M. Cooper, unmarried, as trustee as 
hereinafter specified, of the same place party of the second part: 
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Witnesseth, That in consideration of Ten Dollars, the party 
of the first part doth grant unto the party of the second part, in 
fee simple, all that piece or parcel of land in the City of Washington. 
District of Columbia, described as follows, to wit: Lot 141, in B. II. 
Warner’s subdivision of Square *271, as said subdivision is recorded 
in the office of the Surveyor of the District of Columbia, in sub¬ 
division Book IS, folio 144, together with the improvements, rights, 
privileges, and appurtenances to the same belonging; In trust, how¬ 
ever. to reconvev by good and sufficient Deed, the said described 
land, improvements, rights privileges, and appurtenances, to said 
Mary F. X ewhurn and Marie A. D. Madre, as joint tenants, their 
heirs and assigns forever, and not as tenants in common. 

And the said party of the first part covenants that she will warrant 
specially the property hereby conveyed: and that she will execute 
such further assurances of said land as may he requisite. 

Witness her hand and seal the day and year hereinbefore written. 

her 

MARY F. x NEWBURN. [seal.] 
mark. 

128 Tn presence of— 

GEORGE F. COLLINS. 

JAMES F. BUNDY. 

District of Columbia, To icit: 

I, George F. Collins, a Notary Public in and for the District of 
Columbia, do hereby certify that Marv F. Newburn widow part to a 
certain Deed bearing date on tlie 24th day of Decetnl>er 1010 and 
hereto annexed, personally appeared before me in said District the 
said Mary F. Newburn being personally well known to me as the 
person who executed the said Deed and acknowledged the same to 
be her act and deed. 

Given under my hand and seal this 24th day of December 1010 

[seal. j GEORGE F. COLLINS. 

No tar if PuJ)Jir, P. C. 

(Endorsed:) Received for record on the 27 day of Dec. A. D. 
1910 at 1.58 o’clock P. M., and recorded in Liber No. 3391 at 
folio 158 et seq. one of the Land Records for the District of Colum¬ 
bia, and examined by R. W. Dutton. Dep-ty Recorder. 

129 Defendant’s Exhibit No. 2. 

This deed made this Twenty-fourth day of December in the year 
one thousand nine hundred and ten by and between 01 lie M. Cooper, 
unmarried, as trustee named in a certain Deed in Trust (bearing 
date herewith, and to he recorded along herewith among the Land 
Records of the District of Columbia, and in pursuance of the pro¬ 
visions of which said Deed in Trust the within conveyance is made 
by the said trustee) of the District of Columbia party of the first 
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part, and Mary F. Newburn and Marie A. D. Madre, as joint tenants 
as hereinafter specified, of the same place. 

Witnesseth That in consideration of Ten Dollars, the party of the 
first part doth grant unto the parties of the second part, in fee simple, 
as joint tenants as aforesaid, all that piece or parcel of land in the 
City of Washington, District of Columbia, described as follows, to 
wit: Lot 141, in B. IT. Warner’s subdivision of Square 271, as said 
subdivision is recorded in the office of the Surveyor of the District of 
Columbia, in subdivision Book 13, folio 144, together with the im¬ 
provements, rights, privileges, and appurtenances to the same be¬ 
longing; To have and to hold the said described land, improvements, 
rights, privileges, and appurtenances, unto and to the only use of 
the said Mary F. Newburn and Marie A. D. Madre, their heirs and 
assigns, as joint tenants and not as tenants in common. 

And the party of the first part covenants that she will 
130 warrant specially the property hereby conveyed: and that 
she will execute such further assurances of said land as may 
be requisite. 

Witness her hand and seal the day and year hereinbefore written. 
[seal.] OLLIE M. COOPER, Trustee. 


In presence of— 

GEORGE F. COLLINS. 


Distric t of Columbia, To wit: 

I, George F. Collins a Notary Public in and for the District of 
Columbia, do hereby certify that Ollie M. Cooper, unmarried, as 
trustee, party to a certain Deed bearing date on the 24th day of 
December 1010 and hereto annexed, personally appeared before me 
in said District the said Ollie M. Cooper being personally well known 
to me as the person who executed the said Deed and acknowledged 
the same to be her act and deed. 

Given under my hand and seal this 27th day of December 1910. 

[seal.] GEORGE F. COLLINS, 

Notary Public, D. C. 

(Endorsed:) Received for record on the 27 day of Dec. A. D. 1910 
at 1.59 o’clock P. M., and recorded in Liber 3391 at folio 159 et seq. 
one of the Land Records for the District of Columbia, and examined 
by R. W. Dutton, Dep-ty Recorder. 


131 Defendant's Exhibit No. 3. 

This agreement, made this 24th day of December, A. D., 1910, 
by and between Mary F. Newburn, of the District of Columbia, 
party hereto of the first part, and Marie A. D. Madre, of the same 
place, party hereto of the second part, witnesseth:— 

That the said Mary F. Newburn hath agreed and doth hereby 
agree to convey, immediately upon the execution of these presents 
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premises, situated in the City of Washington, District of Columbia, 
known as number ‘2227,Cleveland Avenue, Northwest, (the same being 
the homestead of the said party hereto of the first part) in trust to 
be at once reconveyed to her, the said party hereto of the first part, 
and to the said Marie A. I>. Madre—the said party hereto of the 
second part—{is joint tenants and not as tenants in common—the 
survivor of the said parties hereto of the first and second parts—to 
have absolutely the whole of the said property; provided, however, 
that the said party hereto of the second part shall and will agree 
hereunder to live with, care for, and furnish, (at the cost and ex¬ 
pense of the said party hereto of the second part,) the said party 
hereto of the first part, for and during the natural life of the said 
party hereto of the lirst part, all the necessaries of life, including 
such nursing, medicine, and medical attention as may be required 
from time to time; and further to arrange for and pay the expenses 
incident to the proper comfort, peace of mind, and content- 

132 ment, of the said party hereto of the lirst part for and during 
the time aforesaid. 

That in consideration of the above recited premises, the said party 
hereto of the second part hath agreed, and doth hereby agree to carry 
out and to perform each and every of the provisions above stated, 
for the care, protection, and maintenance, of the said Mary F. 
Newburn, for and during the term of her natural life as aforesaid, 
as well as to live with her and to secure for her every reasonable 
comfort, all to be done and performed at the cost and expense as 
aforesaid of the said party hereto of the second part. 

In testimony whereof the said parties hereto of the first and 
second parts have hereunto placed their hands and seals on the day 
and date first hereinabove written, binding themselves, their heirs, 
and each of their heirs and assigns to {ill the covenants and agree¬ 
ments hereinabove set forth, executing this agreement in duplicate. 

her 

MARY F. x NEWBURN. [seal.] 
mark 

MARIE A. 1). MADRE. [seal. ] 

Witnesses: 

GEORGE F. COLLINS. 

JAMES F. BUNDY. 

133 Memorandum. 

October 26, 1911. 

Order allowing plaintiff twenty days to take and file testimony. 

Depositions for Plaintiff. 

Filed November 14, 1911. 

******* 

Washington, D. C., November 2, 1911. 

Met pursuant to Notice, at the hour of 3 o’clock P. M., on the 
above date, at the office of J. B. Stein, Esq., Gunton Building, said 
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City, for the purpose of taking further testimony on behalf of the 
plaintiff in the above entitled cause. 

Appearances: 

Messrs. J. B. Stein and A. B. Webb appeared as attorneys for the 
plaintiff; and 

A. A. Birnev, Esq., appeared as attorney for the defendant. 

The defendant (Marie A. I). Madrie) was also personally present. 

Whereupon, Dr. William T. Gill, a witness of lawful 

134 age, produced by and on behalf of the plaintiff, being first 
dulv sworn, was examined and testified as follows: 

By Mr. Stein: 

Q. What is your address? A. 442 M Street Northwest. 

Q. I low long have you been practicing medicine? A. Since St. 
Patrick’s day, March 17, 1887. 

Q. Are you connected with any hospital in this city? A. Only 
when I have a patient there—no official connection. 

Q. Did you have occasion to call on Mrs. Mary F. Newburn, No. 
1227 Cleveland Avenue? A. Yes sir. 

Q. Can you state when you made those visits? A. I might say 
this: I am the medical director of the Capitol Benefit Society and 
she was insured in this company and 1 left a blank or voucher for 
her attending physician. I did not attend to it myself. I left these 
blanks for her physician to fill up. It is my duty to go to a house 
and see if a patient is sick. 11 they are sick I leave a voucher for 
the company’s doctor to fill up and they send a check. During the 
year 1910 she was paid on July 31st, August 6, October 14, October 
21, December 14 and December 23, some day preceding that date. 

Q. What date? A. The dates 1 have given you. She was paid at 
the end of the 7th day or end of the week. Now some time preced¬ 
ing the 7th day, whenever the week ends, I am supposed to 

135 call at the houses and leave these blanks, simply a statement 
of the sickness, etc. Now several of those were left by Dr. 

Gillette, which ones he left 1 cannot say. I have no record of it. 

Q. Can you say definitely that you visited Mary F. Newburn be¬ 
tween July 1 and December 23, 1910? A. Yes sir. I remember 
being there distinctly. 

Q. Did you notice Mary F. Newburn at any of those visits? A. 
Yes sir. 

Q. State what was her condition. A. She^was an old lady, in bed, 
sick, feeble and weak. T do not know the details as to her condition, 
but she was sick. 

Q. Can you say she was in extremis? 

Mr. Birney: Objected to as leading. 

Q. State whether or not she was in extreme illness. A. I cannot 
say that because I paid no special attention to the case. I remember 
the old lady being in bed, but I made ten of these visits a day and 
9—2397a 
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that amounts up to a good many visits. That feature was not vailed 
to my attention specially, but 1 do remember her being a feeble old 
lady. 

Q. Did you converse with her? A. Only to say good morning. 
I did not go into her case. 

Q. At whose request did you go there? Q. At the request of the 
Capitol City Benefit Association, an organization just above here, 458 
Louisiana Avenue. 

130 Q. How old do you think she was from your observation? 
A. Along about seventy, I guess. 

Q. IIow long have you been engaged with the Capitol City Bene¬ 
fit Association? A. About fourteen vears. 

Q. You have a little knowledge of the insurance business. A. I 
worked at it fourteen vears everv daw 

Q. As an insurance man how did you regard that case when you 
went there? 

Mr. Birxey: Objected to as irrelevant and immaterial. 

A. I considered her a feeble old ladv. That was all. Of course, 
if 1 had examined her for admis>ion I would have gone into the 
details of her case, but she never applied for admission in her sick 
condition. 

Q. Is a woman at the age of seventy or more who lias been con¬ 
fined to her bed for more than five months, and sufTering from 
sciatica rheumatism and other rheumatic disorder-—is the mind of 
a oir man under those circumstances as clear as a healthy person in 
your opinion? 

Mr. Birney: I object, as the doctor has not qualified as an ex¬ 
pert in diseases, and if it is intended to inquire of him as an ex¬ 
pert it must be done according to the rules of evidence. 

A. Any person over seventy who is sick and feeble, naturally it 
would be considered her mind was impaired. 1 am speaking of cases 
in general. 

137 Q. That is a hypothetical case. To the best of your knowl¬ 
edge do you think that Mrs. Xewburn’s condition was such 
when you saw her last that she was capable of making a contract 
involving the transfer of real estate? 

Mr. Birney: 1 object. There has been no basis of fact stated to 
the witness which can authorize or warrant this question. 

A. That is a question I could not answer conscientiously. T 
simply say this, that if you take a woman of her age in her weak¬ 
ened condition her mind would not be such as you would expect in 
a person of middle age. 

Q. From what you have observed of her physical and mental 
condition, do you think it would take very much to overcome her 
will while in that condition? 

Mr. Birney: Objected to. since the witness has already indicated 
that he has not made any such examination as would warrant him in 
expressing or forming an opinion. 
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A. A person of that age, under those surroundings, would be very 
much more subject to persuasive powers than would a younger 
person. 

Q. From what you observed of the condition of Mary F. Newburn 
when you called on her last, do you think it would take very much 
to overcome her will? 

Mr. Birxey: Objected to. as it is evident from the witness’s state¬ 
ments that he had not the means of forming an opinion and did not 
form an opinion at that time. 

A. 1 think that a person in her weakened condition would be 
easily influenced by anybody at her age and her surroundings, as 
she would not have the mentality or strong will power that a 

138 person younger and in better physical condition would have. 

Cross-examination. 

By Mr. Birney: 

(). Mrs. Newburn had attending physicians, did she not A. 
Yes sir. 

Q. Who were they? A. I do not know. 

Q. Did you confer with them? A. No sir. My duty is this: I 
take a blank like this (exhibiting a paper). Some one comes in 
this afternoon, and I first see if a patient is sick. If I should see 
a lady who was not in bed 1 would not think she was very sick and 
I would go into details and question her. If I see them in bed then 
there is no question, and I ask them to have the doctor fill up the 
blank, in which they give the name and nature of the trouble in de¬ 
tail. It is not my place to question them, unless the doctor calls 
me ii]> and question me about the case, but in an ordinary case I go 
in and ask to see who is sick, and the condition Mrs. Newburn was in 
I simply took the blank to her and handed it to her and they have 
to fill up a series of questions and the blank is turned in to the 
company. I do not see that blank any more. I do not pay them. 
It is only my duty to see whether they are sick or not. If they are 
sick I have nothing to do with it and T leave the blank. The blank 
is returned to the company’s office and they have an agent who 
pays. I make out a check occasionally, but it is not probably once 
in six months that I pay anybody. 

139 Q. Did you have any further conversation with Mrs. New¬ 
burn at any time than to ask her how she was? A. No. 

Q. Can you indicate or recall the times, the particular times, and 
on the dates which you have furnished, when you did have any 
conversation with her at all? A. No sir. T have the particular 
dates when T made the visits myself. Some were sent by Dr. Gil¬ 
lette, he had been there, but not more than once or twice out of the 
total number of times she was paid. T made no special note about 
this case. 

Q. So that you could not tell definitely on which of those dates 
you were there yourself? A. No sir; I cannot. 

Q. And you cannot tell on which of those dates you had any 
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conversation with her whatever. A. No sir, I could not, except to 
say “IIow are you?’’ or “Ilow are you feeling?” 

Q. She answered you. did she not? A. Yes sir. Her general 
appearance was that of a sick woman, and it was not necessary to 
go into detail. 

Signature of witness waived by consent of resjx?ctive counsel. 

Sworn to before me this ‘2nd day of November. 1911. 

ROBT. L. MILLER. Examiner. 

Ernest L. Schmidt, a witness of lawful age, produced by and on 
behalf of the plaintiff, being first duly sworn, was examined and 
testified as follows: 

140 By Mr. Stein: 

Q. You were subpoenaed in this case, were you not? A. Yes sir 

Q. What is your occupation? A. I am an attorney at law, more 
particularly engaged in the title business, at present with the Law¬ 
yers Title Company. 

Q. How long have you been engaged in the law? A. Twenty 

vears. 

%/ 

Q. What position do you occupy in the Lawyers Title Insurance 
Company? A. President. 

Q. Were you acquainted with one, Mary E. Newburn? A. I 
knew Mrs. Newburn. 

Q. IIow long did you know her? A. T should say five or six 
years before her death. 

Q. Did you ever act as attorney for her? A. I think T have 
acted as attorney for her. but just in what respect T do not remember. 
I think I examined the title for the Cleveland Street house. 

Q. Up until how recentlv were you attorney for Mrs. Newburn? 
A. I never was her general attorney. She did not have enough busi¬ 
ness to employ an attorney. She came down to see me occasionally 
and asked different questions about her property, and some other 
matters. 

Q. Now do you know the defendant. Marie A. D. Madrie? A. I 
know her very well. 

141 Q. TTow long have you known her 9 A. I cannot say 
exactlv but 1 have known her considerably over ten years. 

Q. Did you ever see the defendant with Mary F. Newburn? A. 
I have. 

0. When Mrs. Newburn would call on you for advice did Miss 
"Madrie ever accompanv her on anv of those visits? A. Mrs. New- 
bum and Miss Madrie have been to mv office together on several 
occasions. T think there was same question relative to the hou«e 
brought up. the Cleveland street house, about the taxes or an idea 
she had about it. T can not remember the circumstances. 

Q. At the time were von acting as attorney for Airs. Newburn 
when Miss Madrie called with her? A. I cannot sav T was acting 
as her attornev. She was an old colored woman that T felt myself 
free to give gratuitous advice to. There was no particular relation- 
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ship of attorney and client. Iler business was not important enough 
to my mind. 

Q. On how many occasions did the defendant call at your place 
with the deceased, Mary F. Newburn? A. I cannot recall that— 
several occasions. 

Q. State whether or not the defendant was ever a party to any 
transaction of Mrs. Newburn’s. A. That question is too general 
for me to answer. You must call my attention to some specific piece 
of business. Then 1 might be able to answer you. 

Q. T will ask von this question: In view of the fact that 
14 *2 you have known Mrs. Newburn and Miss Madrie for a num¬ 

ber of years, and in view of the fact that you transacted busi¬ 
ness for them, can you state how Mrs. Newburn regarded Miss 
Madrie? A. In the light of a friend Mrs. Newburn regarded Miss 
Madrie. T should sav. Mrs. Newburn herself was quite a strong 
minded woman for a colored woman, and she manifested that strong 
mindedness in her speech and general demeanor when she happened 
to be at my office. 

Q. From what you observed can you say that Mrs. Newburn at 
any time looked to the defendant for advice in any matters? 

Mr. Btrxey: Objected to as leading. 

A. T cannot answer that question because it is too general. 

Q. You have stated that the defendant and Mrs. Newburn visited 
your office and from the conversation that took place there and the 
subsequent conversations between the two, can you state whether or 
not Mrs. Newburn looked towards Miss Madrie as a friend? 

Mr. Birxey : Objected to as calling for a general expression; also 
objected to as calling for the conclusion of the witness as to some 
indefinite circumstances none of which were stated, and without 
asking for the conversations or statements made. 

A. Miss Madrie is a woman, I take it, of a good general education, 
and naturally Mrs. Newburn not being so well educated might ask 
her friendly advice on some matters, but that she did ask, actually, 
her advice on anv specific matter T have no recollection what¬ 
ever. 

143 Q. Do you know whether or not at any time Miss Madrie 
was indebted financially to Mrs. Newburn? A. T know 
nothing definite about that, about any money relations between 
Mrs. Newburn and Miss Madrie. Tt seems to me, as I recollect it 
now. that Mrs. Newburn had a habit of lending out money to col¬ 
ored people, T imagine at exorbitant interest, exorbitant rate of 
interest, but whether Miss Madrie’s relations with Mrs. Newburn 
were confined to those circumstances or not T do not know. I im¬ 
agine that was a subject matter of talk between them. T think 
Mrs. Newburn asked me something about what rate of interest could 
be charged in this District on loans, and whether she was infring¬ 
ing any law in lending money. Tn fact, she asked a lot of foolish 
and unnecessary questions and simply as a matter of charity I lis¬ 
tened to her and got rid of her as quickly as I could. 
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Q. Was the defendant present on those occasions? A. On some 
of those occasions she was, as T recollect. 

Q. Did you ever draw up a will for Mary F. Newburn, whereby 
she practically left all of her property to her relatives? A. I think 
I drew two wills for Mrs. Newburn. The first will made some be¬ 
quests, as I remember, to some of her relatives in North Carolina, 
but as I recall she left the bulk of her estate to Mrs. Charlotte Ma- 
drie in that first will, the mother of the defendant, Miss Madrie. 
The second will I drew shortly before Mrs. Newburn’s death. That 
will I do not remember exactly what became of it. I think I gave 
it to Mr. Bundy. In addition to these two wills there was a third 
will drawn up by Mr. James F. Bundy who succeeded me as 

144 her attornev. which will is on file in the office of the re- 

i / 

corder of deeds, and to which I am also a witness, but the 
effect of that will is practically superseded by the deed in contro¬ 
versy. 

Q. Can you state or do you remember the contents of that will, 
who are the devisees and legatees under that will? A. I think she 
repeated her bequests to some of her relatives, and I think in that 
second will she left the hulk of her estate to Miss Madrie. 

Q. Are you positive of that? A. 1 am not positive but T am pretty 
sure that was the case. 1 think Miss Madrie was the residuarv de- 
visee in this last second will I have spoken of. the same as her mother 
Mrs. Madrie was the residuarv devisee in the first will. 

Q. Can you state the date of that last will? Q. No sir; I cannot. 
All I remember is 1 was summoned to come up there, and I didn’t 
like to refuse and went up. 

Q. The will you refer to now was the last will of Mary F. New- 
burn, was it not? . Yes sir. 

Q. M ill you explain how you happened to be at the home of 
Man’ F. Newburn when this will was drawn? If T remember eor- 
rectlv vou were a subscribing witness to that will, were vou not? A. 
I think I was. I don’t know. 

Q. At whose request did you call? A. In response to a 

145 note which was left on my desk. 

Q. What was her condition at that time? A. She had all 
her senses about her; otherwise I would not have undertaken to draw 
her will. 

Q. What was her physical condition at that time? A. She was in 
bed. 

Q. Do you recall the month and the years? A. No sir; I do not. 
All I can say is that it was shortly before Mrs. Newburn’s death. 
But that will was practically superseded by the deed that is in con¬ 
troversy in this suit. 

Q. Were you requested to call at the home of Mrs. Newburn for 
the purpose of drawing up a deed? A. I think I was requested to 
call there to draw a deed. 

Q. How long was that before the will was drawn? The last will 
which you referred to. 

Mr. Birney: The will he was a witness to or the will he drew? 

A. I think that was after the will was drawn. 
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Q. That you were requested to call and make a deed? A. I think 
so. 

Q. Now will you explain how you happened to be at the home of 
Mrs. Mary F. Newburn to be a witness to that last will? A. I was 
sent for and I think 1 was asked to come down and witness that will 
by Miss Madrie. 

Q. Now were you ever requested to draw up a deed shortly before 
the death of Mrs. Newburn? A. I was asked to draw up a deed, but 
I told whoever requested me that I was too busy; that I had 

146 done my duty to Mrs. Newburn in going up there these sev¬ 
eral times, and to please get some other attorney. 

Q. You never refused before to do any work for Airs. Newburn? 
A. Yeiw frequently. As 1 told you, my constant endeavor was to 
get her out of my office as easily as I could without offending her, 
because she was, without being offensive, a sort of a nuisance, or 
rather 1 should say an unprofitable client. 

Q. Will vou state your real reason for not drawing up the last 
deed? A. Mv real reason was substantially what I have stated that 
I did not care to In? any further involved or interested in Mrs. New¬ 
burn’s affairs. There was nothing in it for me as an attorney and 
I considered I had discharged every obligation to the old lady that 
I owed her. 

Q. Did Mr. Birney ever call on you with reference to testifying in 
this case? A. I think Mr. Birney asked me if I knew anything that 
could enlighten the situation, and I told him no; that I could not 
testify to anything that would l>e of any material advantage to either 
side, and 1 do not think in all this testimony I have given that it 
bears much on the controversy. 

Q. Did you ever say that you were afterwards sorry that you 
signed your name to that last will, that is as a subscribing witness? 

Mr. Birney: Objected to, as not fixing the time or place or person, 
and as being an indirect way of attempting to impeach the coun¬ 
sel^ own witness. 

147 A. 1 have no recollection of making that remark to any¬ 
body, and 1 have no- 

Q. To refresh your recollection, did you ever state in my presence 
within the last week that you were sorry afterwards that you put your 
name to the will as a subscribing witness? Q. When you came over 
to my office to see what advantage I would lx? to you as a witness in 
this case, Mr. Stein 1 may have in a passionate sort of way said that 
1 was sorry that 1 had to be bothered about this case at all, or some¬ 
thing of that kind. I had no particular—for making the remark 
which you suggest that I made, because I have never been put to 
any trouble on account of being a witness to that will. I have not 
even been asked to go over there and prove up my signature. So 
1 do not see why 1 should say I was sorry to be a witness to the will. 

Q. Y hen you last saw Mrs. Newburn alive what was her physical 
condition at that time? A. As I say, she was in bed, but she was in 
her right mind. She had been ailing some time, I understand. 

Q. Was she feeble or not? A. She was in bed. That necessarily 
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implies she was physically feeble, but she talked right straight and 
strong. 

Cross-exan li nation. 

Bv Mr. Birney: 

%/ 

Q. Can you approximate the time when you drew the first will for 
Mary F. N ewburn? A. It must have been during the life 

148 of Mrs. Charlotte Mndrie, if I am correct. 

Q. Mrs. Charlotte Madrie died, I am informed, more than 
ten years ago. A. Yes; so that my acquaintance with Mrs. New- 
burn must run hack at least that far. 

Q. It was during the lifetime of Mrs. Charlotte Madrie? A. That 
is mv distinct recollection. 

4 / 

Q. And that will left the hulk of her property to Mrs. Charlotte 
Madrie. A. As I remember it, after some individual bequests to her 
relatives in North Carolina, people by the name of .Tones, 1 think. 

Q. About how far back did you draw the second will? A. The 
second will was shortly before Mrs. Newburn’s death. 

Q. It is in evidence that the third will drawn by Mr. Bundy was 
executed on December 21. 1910. How long before that was it that 
you drew the other will? A. I should guess it was a couple of 
months before. 

Q. I suppose you were not paid for drawing either of these wills? 
A. Not a penny. All my work for Mrs. Newburn has been free of 
charge, and I may say right here that I have been a victim to col¬ 
ored people in my capacity as an attorney at law. 

Q. What character of woman was Mrs. Newburn? A. She was 
what vou might call an old time darkev, if I may be allowed 

149 to use that expression, and she had a will of her own and 
she knew how to express her ideas and thoughts in a very 

vigorous way. 

Q. Mentally, how would you class her? A. Strong minded. 

Q. Was she a kind of woman to be dominated by persons about 
her? A. Not from any thing 1 observed in my office. What her 
character was when mingling with people intimately at her home, 
I do not know. 

Q. What you learned about her lending money at exorbitant rates 
to other colored people was learned from her, I presume? A. 
Yes. 

Q. When you saw her last do you recall what persons were present, 
that is to sav, when vou witnessed the Bundv will on the evening 
of December 24, 1910? A. My co-witness was present. I think 
he was a colored doctor. Dr. Williston, and there were two or three 
other colored people to whom I paid no attention. 

Q. Mr. Bundy was there, I suppose. A. Yes. 

Q. At that time did you regard — as quite competent to execute a 
will? A. T certainly did, or T should not have witnessed it, and 
I made some particular inquiries of the colored doctor there who 
seemed to be a man of some standing and reputation in his profes¬ 
sion and quite intelligent, as I judged from his conversation with 
me. 
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Q. Do you recall talking with Mrs. Newbum on that 

150 evening? A. Yes sir. 

Q. And was there anything whatever in her conversation 
to indicate any weakening of mind which would prevent her from 
understanding what she was doing? A. No sir. The will was read 
over to her word for word and she gave her consent to it. 

Q. Had you seen her before that time and after you had drawn 
the will which you say you drew? A. Never. I was only too glad 
that I would not lx? called up to go out there. 

Q. And that for the reason, I understand, you were not paid 
for what you had done for her, and you regarded you had done 
all you had to do. A. Yes sir. I thought it w r as an unprofitable 
matter and T did what 1 did for her out of charity and good will. 

Q. Was there any coercion or duress exercised upon her to your 
knowledge by anybody in either of the wills you drew? A. There 
could not have been at the time of execution, l>ecause T was there 
as a witness and I am sure I used no coercion myself and allowed 
nohodv else to use any. 

Q. From whom did you get your instructions as to the drawing 
of each of the two wills vou drew? A. Mrs. Newbum. 

Q. Anybody interfere in any way in giving you those instruc¬ 
tions? A. No sir. 

Q. Can you recall whether any other person was present 

151 when you got your instructions? A. No sir: she came down 
to the office alone, and it was with some difficulty that I 

could get her to express her ideas exactly, and I finally got it out of 
her and incorporated it in the will. 

Q. And those wills expressed her desires put in language by you? 
A. As nearly as 1 could get at them. 

Q. And it is a fact, is it not. that after the second will was drawn, 
you retained it until you delivered it to Mr. Bundy immediately be¬ 
fore the execution of the third will. A. Yes sir; and T told Mr. 
Bundy that T hoped he would take charge of the whole situation; 
that they were members of his race and that he was more capable 
of dealing with them than T was, knowing their ways and habits. 

Q. Mr. Schmidt, did Mrs. Newburn ever say anything to you 
about her niece Mary Gaskins in connection with any jewelry which 
she owned? 

Mr. Stein: Objected to. It was not brought out in examination 
in chief. 

A. I have no recollection whatever of that. 

Signature waived by consent of respective counsel. 

Sworn to before me this 2nd day of November, 1911. 

ROB’T L. MILLER, Examiner. 
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152 Marie A. D. Madrie, the defendant herein, being produced 
as a witness of lawful age by and on behalf of the plaintiff, 

and first duly sworn, was examined and testified as follows: 

Bv Mr. Stein: 

%j 

Q. IIow old are you? A. Thirty-five. 

Q. Are you married or single? A. Single. 

Q. What is your occupation? A. School-teacher. 

Q. IIow long have you been a school teacher? A. Quite a. 
number of years. 

Q. Are you a member of the District Bar? A. No sir. 

Q. Are you a law graduate? A. Yes. 

Q. Of what university? A. Howard University. 

Q. I ask this question for the purpose of identification only 
Are you the same Marie A. D. Madrie who was shot several years 
ago by a man? 

Mr. Birney: Objected to on the ground that the question .asked 

on the pretext of identification is manifestly a pretense only and 

intended by insinuation to affect the credibility of the witness. I 

advise vou that vou need not answer. 

%, *• 

A. 1 will not answer. 

Q. Will that question tend to incriminate you? 

Mr. Birney: I object, and tell you you need not 

153 answer. 

Q. Will that question tend to incriminate you? A. I, will 
not answer. 

Q. Will that question tend to disgrace you? 

Mr. Birney: Same advice. 

A. 1 will not answer. 

Q. When did you move into the home of Mary F. Newburn? A. 
1 moved there permanently—1 staid with her at nights from Septem¬ 
ber on until she became quite ill and then 1 only moved because 
I was not able to stay there and take care of her. That was a few 
months before she died. 

Q. When did you start sleeping there at nights. A. In Septem¬ 
ber. 

Q. A r ou are sure of that? A. A r es. I have slept in that house 
not only in September but I have been there since I was a child. 

Q. Did you ever borrow money from Mrs. Newburn? A. That 
is a thing T don't remember. Mrs. Newburn had a way of lending 
monev out to anybody at ten per cent. If you borrowed five cents 
from her you had to pay her hack. 

Q. Did vou borrow money from her? A. Personally, I do not 
think so. 

Q. Were you indebted to her at the time of her death? A. To 
Mrs. Newburn? 

Q. Yes. A. No; I do not recall being indebted to Mrs. Newburn 
at the time of her death. 
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154 . Q. Did you ever borrow any money from Mrs. Newbum? 

A. That is very indefinite. Sometimes I would borrow a 
dollar or a quarter, something of that kind. Yes, I borrowed a 
quarter or a dollar from her. If you wanted five cents you had 
to borrow it from Mrs. Newburn. 

Q. (Shwing witness a card.) Is that your signature? A. Yes 
sir; that is my signature. 

Q. This is a postal card written in the handwriting of Marie A. D. 
Madrie to Marv F. Newburn. It reads as follows: “Good morning, 
Auntie.” 

Mr. Birney: 1 object to counsel stating the contents of it. 

Mr. Stein: I will file and ask that it be marked as Exhibit A. 
(The same is accordingly marked Plaintiff’s Exhibit A and hereto 
attached.) 

Mr. Birney : Yon can ask the Examiner to copy it if you choose. 
Q. Whatever you borrowed from Mrs. Newburn, did you pay her 
back? A. Yes sir. Sometimes 1 would borrow a quarter or a dollar 
like everybody else and pay it back. She was one of those women 
you had to pay back if it was only five cents. 

Q. What were your duties at the home of Mary F. Newburn from 
December 10 up until the time of her death. A. T was her friend. 

Q. What duties did you perform at her house? A. I saw 

155 to it that she had the comforts a relative or a daughter or a 
very dear friend would see that one had. I staid there as 

company for her. 

Q. Did you sleep there at night? A. Yes; I provided a bed for 
her. bought a bed and sent it there. 

Q. Did you administer to all her personal wants? A. You mean 
did T wait on her? 

Q. Yes. A. She had a nurse or somebody in the house to wait on 
her. 

Q. Did you ever wait on her? A. As a friend in the house, ye*. 
Q. As a nurse to a patient. A. T a nurse? I was like a daughter 
would be to a mother or niece to a mother if necessary. She had a 
nurse and a woman in the house who cared for her. 

Q. Miss Madrie, do you know whether or not Mrs. Newburn had 
any policies in any insurance companies? A. Oh, yes. 

Q. Did you know she had a policy in the Capital benefit society? 
A. Yes sir. 

Q. Who collected that policy? A. T know she sent for the agent 
and had the agetit to take it down there and have it changed. 

Q. Who collected the policy. A. I did. The agent carried it 
there and sent it back by mail at Airs. Newburn’s reouest. She sen-: 
for the agent, lie came and took the old policy of the Capitol City 
Benefit and they fixed it out and sent it back. 

156 Q. Did you collect the policy in the St. Luke’s? A. I 
did. 

Q. What was the value of that policy? A. One hundred dollars. 
Q. What was the value of the Capital City Benefit policy? A. 
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One hundred dollars. Let me tell you, in the mean time I put Mrs. 
Newburn in The St. Luke’s. 

Q. Do you know who was the l>eneficiary named in the policy 
issued by the Capital City Benefit Association before you had it 
changed? A. Yes, but I didn’t have it changed. 

Q. Who was the beneficiary? A. Tier estate. T did not have it 
changed. Please don’t get that mixed. 

Q. Where are you living now? A. 2227 Cleveland Avenue. 

Q. That is the old homestead of Mary F. Newburn. A. Yes sir. 

Q. Who is living with you? A. Miss Medora * lo^c e^j ^ 
old friend of the family who has lived with us 25 years. Mr. J. 
Frank Dail. 

Q. How many rooms are there in that house? A. Six. 

Q. Is it a brick or frame? A. Brick. 

Q. Who is Miss Moxlev? A. She is a colored lady. 

Q. Did she ever wait on Mary F. Newburn during her 

157 illness? A. Oh. ves. 

Q. Who employed her to wait on her? A. Mrs. Newburn. 

Q. Who paid her? A. About the pay. when Mrs. Newburn first 
employed her she was on her feet, but the doctor said she had the 
grippe and must not do any more washing and ironing and she paid 
Miss Moxlev for the washing and ironing. As for pay for the nurs¬ 
ing she has not been paid yet. She told her she would pay her well 
for waiting on her. T could not stop school. 

Q. You never paid Miss Moxlev for her sendees? A. No sir. 

Q. TTow long have you known Miss Moxlev? A. T have known 
her several years. 

Q. Is she related to you? A. No sir. We met in conventions 
and in societies and in the church. We are in the same class in 
church. 

Q. TTow long did Mrs. Newburn know Miss Moxlev before her 
death? A. Four or five years, maybe six years; T cannot say. But 
she knew her several years. 

Q. You are sure of that? A. Oh. yes. 

Q. Were you ever acquainted with, or did you ever know how 
much monev Mr*. Newburn had in her bank? A. No. and nobodv 
else but Mrs. Newburn. 

Q. Do you own any real estate in this city? A. Yes. 

158 Q. What is a fair valuation of it? A. T do not know just 
what is the valuation of it. We have refused, however, six¬ 
teen thousand dollars, and T have an offer now for that. 

Q. I ask this question also for identification. Are you the same 
Marie A. D. Madrie who recovered a judgment several years ago 
against the Fire Tnsurance Companv on a poliev of insurance for 
$2,000? A. Yes. 

Q. And this case has been appealed, and you ordered it “Dis¬ 
missed” pending appeal. A. Yes. 

Q. Owing to the suspicious circumstances surrounding the fire? 

Mr. Birxey : Question objected to, and T advise the witness she 
is under no obligation to answer it. 
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Q. I ask again, will that question tend to incriminate you. A. 
I will not answer. 

Q. Will it tend to disgrace you? 

Mr. Birxey: 1 object, and if the question is insisted upon I will 
instruct the witness not to answer unless advised by the Court, the 
matter being wholly immaterial and irrelevant to any possible issue 
in this case. 

Q. What was the physical condition of Mary F. Newburn in 
December and up to the time of her death? A. On the first of 
December she was out, and she went to the doctor’s on Thanksgiving 
Day. We had dinner for the folks on Thanksgiving, and there was 
no idea of the doctor or of anylxidv else she was going to die. 
150 She was a very strong character as you can get witnesses to 
testify to. She had a mind of her own. She planned every 
detail of her case. 

Q. What was her physical condition? A. She had the grippe 
and continued to wash and iron up to a very late day in November. 

O. Did you ever attend to the collection of Mrs. Newburn’s ac~ 
counts? A. Not all her accounts. She had some people who owed 
her moncv and she asked me to get it. to go over and ask Mrs. So 
and So “to «end me my money.” T have done that. 

Q. TTave you ever endorsed notes for others upon which Mrs. 
Newburn made loans of monev? A. T have sent her one or two 
persons. Whether T endorsed them or not T do not know. T might 
have endorsed one or two. T do not recall. If T endorsed them T 
had to pav them, but T do not recall that. 

Q. W hen you borrowed monev from Mrs. Newburn did she ask 
for seeuritv from you? A. Tf T borrowed a dollar from her Mrs. 
Newburn would have security. 

Q. What security did you give her? A. Nothing hut a note. 
Tf von borrowed a dollar you would have to give a note. 

0. She would lend you money on your signature. A. T do not 
recall that T borrowed any monev from Mrs. Newburn that required 
that. T certainly did not borrow anv large sums. Whoever bor¬ 
rowed an v monev from her Mrs. Newburn had to have seeuritv. 

Q. When you filed vour petition for probate in the estate of 
IfiO Mary F. Newburn were you aware at that time that Mary F. 

Newburn had made a deed? A. Of course—an agreement 
and all that, of course. 

0. TTow much real estate did Mrs. Newburn have? A. She left 
the house in which she lived. 

0. T e that the onlv piece of real estate which she owned? A. All 
T know of. 

0 And in your inventorv of the estate you set out the value of 
the real estate conveyed to von in the amount of $1fi00 00 You 
included that in vour inventorv. Now c tate how von arrived at 
that valuation. A As to what that house was worth? 

A. Ye 5 ?. A. That the other houses in the neighborhood were 
worth that much. 

Q. That was a fair valuation, was it? A. T thought so. 
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Mr. Stein : We offer this in evidence. 

(The same is marked Plaintiffs Exhibit B and will be produced 
at tbe hearing of this cause.) 

Adjourned to Tuesday. November 7. 1011. at 3:‘»0 P. M. 

ROBT. L. MILLER, 

Examiner. 

Washington, D. C., November 7. 1011. 

Met pursuant to adjournment at the hour of 8.80 o’clock 
1<>1 P. M. on the above date, at the oflice of .T. P». Stein. Esq., 

(Innton Building. said city, for the purpose of taking further 
testimony on behalf of the plaintiff in the above entitled cause. 

t i 

Appearances: 

Messrs. .1. B. Stein and A. B. Webb appeared as attorneys for the 
plaintiff: and 

A. A. Bivney. Esq.. appeared as attorney for the defendant. 

The defendant. (Marie A. lb Madrie) was also personally present. 

Cros<-exnmination of Marie A. lb Madrie. 

By Mr. BiRney: 

( v >. Mbs Madrie. you were the daughter of Mrs. Charlotte Madrie? 
A. Yes sir. 

(). How long ago did she die? A. About fourteen years. I 
cannot tell you exactly—maybe it has been a little longer than that. 

Q. Can you give us the year? This is 1911. A. She has been 

dead fourteen vears. 

* 

(). What were the relations between her and Mrs. Marie F. New¬ 
born? A. They grew up from childhood like sisters. 

(). And in their more mature life and before your mother’s 
death. A. Always like two sisters; dearest friend she had on earth. 

Q. Hid Mrs. Newborn at any time live in your mother’s 
19*2 home? A. Yes. sir; for years; simply a second home. 

When she was away from the city and came back she would 
send her no more notice than if she was her daughter to come to her 
home. 

(). Hid that intimacy continue until your mother’s death? A. 
Yes sir. Mrs. Newborn came on and nursed my mother, and after 
she died she lived with me for two years and took care of me after 
mother died. 

(). After your mother's death what were the relations between you 
and Mrs. Newborn? A. Almost mother and daughter. T had been 
accustomed to look upon her as an aunt. 

(,). TTow intimate were you and she? A. Just as intimate as a 
mother and daughter could !>e. if she had had a daughter. 

Q. And did that intimacy continue down to her death? A. Yes 
sir: it so continued. We made a pledge when my mother died that 
she would look after me if she were the longer liver, and if T were 
the longer liver I would always care for her, and I did so. 
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Q. Something has been said about Mrs. Newburn’s business. What 
business had she? A. She was a woman who washed and ironed for 
a living mid she may have accumulated from the little washing and 
ironing a few hundred dollars and she put it out and made some¬ 
thing on it. She had but one house that she lived in which 
163 she had paid for out of her washings and ironings. That is 
the only business she had. 

Q. When you spoke of her making loans, please state as nearly 
as you can the amount of the individual loans she made. How 
big were they? A. They were $2,*$5 and $10—$10 once or twice. 
The woman still owes her $30. 

Q. Did she attend to that matter of loaning money herself? 
A. Yes; she didn’t let anvbody attend to that. 

Q. In your examination in chief you said something about her 
having perhaps asked you to collect money for her. How long 
ago was that and on how many occasions? A. She asked me, just 
l>efore I left, to go to a party for money loaned her. She thought 
this party who owed her $30 should have paid her the month l>efore 
this. She asked me to go over and see if the note she had given 
to Mrs. Newburn was not due. T went over to Mrs. Forrest’s 
and found that the note was not due, the note for this $30, which 
the woman still owes her. She did not give me any interest on it. 
Mrs. Newburn asked me to go to another party and ask them to 
send her that $1.50. T knew she was good for it but I didn’t have 
time to go back and tell her because I was going somewhere else. 
T told her the paper with Mrs. Forrest was all right, she need not 
bother about the money. 

Q. W as that the limit and extent of your having cared for the 
business for her? A. Yes sir; that was all the business she had, 
loaning a few dollars, and she did it always herself. 

Q. You have qualified, have you not, as executrix under 
104 her will? A. Yes sir. 

Q. I low much money did you find she had. A. IIow 
much cash money she had? 

%j 

Q. How much money she had aside from any loans? A. She 
had $205, between $205 and $207 in bank. 

Q. And how much did you find was due her from other people? 
A. Well, she has- 

Q. If you cannot recall it exactly state as nearly as you can. A. 
She must have $60 or $75 due her. 

Q. And did she own to your knowledge any other property of 
any kind? A. No sir. 

Q. Any other money that you know of? A. You don’t mean 
her insurance money? 

Q. No, I am speaking of other money. A. No other money that 
I know of. 

Q. How much was due from the Capital Benefit Society? A. 

$ 100 . 

Q. And that was collected by you after her death? A. Yes sir; 
$112—$100 for sick dues and $12 for the mortuary. 

Q. W T as there any other insurance money or insurance benefit? 
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A. Yes sir. I gathered the Independent Order of St. Luke and 
put her in it. I gathered that order and put her in it. It takes 
a certain number to make an order or make a member. I col¬ 
lected that numl>er of members and put Mrs. Newburn in it. 

165 That is what 1 mean by ‘‘gathered.” 

Q. You have stated that occasionally you borrowed small 
sums from her. What was the largest amount you at any time 
borrowed from her or owed her? A. In that respect what 1 mean 
is, you would come in and I would say to her let me have a quarter 
or half a dollar or a dollar. Not any big sums of money but when¬ 
ever J needed a little change 1 would go to her and get it. 

Q. I believe you stated you did not owe her anything at the time 
of her death? A. No sir; I didn’t owe her anything. 

Q. When did you go to her house to stay at night? A. I staid 
there part of September; 1 was there a part of June, part of July, 
in September, and maybe the last of *September or October I went 
there to stay all together. I had not moved. I just carried enough 
things there to sleep on. We had a sofa in the dining room and I 
carried two mattresses for her to sleep on and I carried my own 
bed cover and those things and staid there. We thought she was 
going to get up. We didn’t think she was going to die. 

(}. When was it that you moved there in that way? A. This 
was the first part of October. 

Q. And di<l you make that your abiding place after that? A. Yes 
sir. Of course. I went down to my own house to look after my 
furniture. I hadn't stored my furniture. 

Q. Where did you take your meals after that? A. At her house. 

T bought everything that was used in the house for mvself and 
« ’ • * 

the rest to eat there, even for her niece when she came. 

166 Q. Who paid for it? A. 1 paid for it. 

(J. Was it refunded to you by anybody, Mrs. Newburn or 
anybodv else? A. No sir. 

%j 

Q. From the time you went there to stay you paid the expenses 
of the household as far as food is concerned. A. Yes sir. 

Q. You have spoken of her having a nurse and a woman to care 
for her. A. Yes sir. 

Q. M ho were they? A. Miss Moxley and Miss Mamie Jones. 

Q. When did they come to the house to care for her? A. Miss 
Moxley did the white people’s washing that Mrs. Newburn had in 
June and July and continued to do it. Mrs. Newburn was not 
down in bed. She had the grippe and the doctor said she had to 
stop work. She paid her for doing the washing. Mrs. Newburn was 
going out in November about Thanksgiving down to the doctor’s to 
take electric treatment. She had been sick about six weeks before. 
She had Dr. Williston then. Then she heard of this doctor and went 
to him to give her this electric treatment. She went down the 
week before Thanksgiving, went to the doctor’s office. She went 
down herself and when it got cold she went down in a carriage. 

Q. Who was that physician? A. Dr. S. E. Watkins. 

167 Q. Did he visit her at her house? A. Yes sir, and was 
her regular physician. 
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Q. When did Miss Jones come to the house? A. She came per¬ 
manently—Miss Jones used to come over and see her. She was a 
triend and secretary of the society. \\ hen she \cas engaged per¬ 
manently 1 think that was December. 

Q. Can you approximate the date when Miss Moxley came there? 
A. No sir; J cannot. Miss Moxley and Mrs. Newburn used to go 
out a great deal together. They met in societies. They attended 
meetings together, and we were all out in June, Miss Moxley, Mrs. 
Newburn and myself. 

Q- When did she come to the house to stay permanently? A. 
She was there in September. It must have been September or Oc¬ 
tober, one of those months. 

Q. Who employed her to come there? A. Mrs. Newburn. 

Q. \\ ho employed Miss Jones? A. Mrs. Newburn. 

Q. What position did Mias Moxley fill in the house? A. Mrs. 
Newburn gave up her washing and ironing in November. It may 
have been in October that she gave it up permanently. She gave 
it to another lady to keep until she got up. Then she engaged Miss 
Moxley to care for the house and get her meals and take care of the 
house. 

Q. What was Miss Jones’s position? A. She was a trained 
nurse. 

168 Mr. Webb: I move to strike out the answer on the ground 
that Miss Moxley can testify herself. 

%J v 

Q. After Miss Moxley came how were you employed during the 
day time? A. As teacher. 

Q. And your duties as teacher kept you away from the house how 
many hours in the day? A. I would leave home at quarter past 
eight in the morning and usually get back home quarter to four— 
between three and four—I hastened home. 

Q. And Miss Moxley looked after her in your absence? A. Yes 
sir. She was the third party that came to the house. I paid for the 
food even over Mi's. Newburn’s protest. 

Q. When did her niece Mary Gaskins come to the house? A. 
She came before Thanksgiving. She was not sent for. Mrs. New¬ 
burn didn't know anything about it. She had never seen her but 
once before that. She thought she was going to stay only a few days. 

I bought the food and she said to me that T should send Mary home 
as she had not sent for her. I said T didn’t mind paying for some¬ 
thing for her to eat. She then asked the doctor to send her away 
and the doctor said he could not do it. The first night she came she 
upset and shocked Mrs. Newburn so by going through everything 
there was in the house, until I went for the doctor about 2 o’clock in 
the morning. Mrs. Newburn asked me to send her away and I re- 
fused. She then asked the doctor. Dr. Watkins, to send her 

169 away and Dr. Watkins said he was not the one to do it and 
she must do it, and finally she said to her “Mary, you may go 

home.” . 

Mr. Stein: Was this said in your presence ? 

A. Yes sir. T was right there when she told her. 

11—2397a 
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Mr. Birney: Goon. 

A. She told Miss Mary Gaskins that she could go home. She 
did not tell her to go. She said, ‘‘Mary, von can go home and if 
I get worse you can come back.” Marv said she hadn't any money ; 
she was waiting for her husband to send her money, and when the 
husband sent the money she went. 

Q. Now what was Mrs. Newburn *s condition physically during the 
period from September down to the time of her death? A. Mrs. 
Newburn was a strong woman, a strongminded woman and we all 
thought she was going to get up and had no idea but that she would 
get up. 

Q. What was her condition in October and November? Was 
she in bed during that time nr going about? A. She was going 
about in November. She was up Thanksgiving going in doors and 
out. She would go as far as the woodshed: and in October she was 
going around. 

Q. Did she keep to her bed persistently during October or was she 
up? A. She was up in October. 

Q. How about November? A. She had staid in bed. She was 
nothing but a poor washerwoman and was sick. Although she went 
around some, you will notice that the weekly payments are very 
far apart. That was because there were weeks she would not 
170 get any money. She was not sick enough to be confined to 
bed but she had to stay in. 

Q. You are now speaking of the benefits paid to her by the benefit 
society as spoken of bv Dr. Gill? A. AYs sir: they are not consecu¬ 
tive weeks. 

Q. When did her condition become at all alarming, if you re¬ 
member 9 A. AYu mean when we thought she was going to die? 

Q. Y es. Miss? A. No, we did not think that. She was a woman 
who would not give anything up. She had no preacher at her 
church, so she sent for a preacher and sent for the doctor, and said, 
“In case anything happens T want no foolishness about my funeral, 
I want Dr. Norman to do that and Dr. Ross to do it.” She was bap¬ 
tized with Shelton Miller and sent for the folks and told them what 
she wanted done. 

Mr. Webb: We object to all this on the ground that it is all imma¬ 
terial and irrelevant. 

Q. I want you to state just the circumstances that led up to the 
making of the deed in question here. 

Air. Stein: We object to that as a conclusion of law. She can 
testify to anv conversation but not the result of the making of the 
deed. 

A. Mrs. Newburn and I had agreed when my mother died if I were 
the longer liver T should take care of her- 

Air. Stein : What you are about to say is embodied in an agree¬ 
ment which was drawn up on December 24, the same day the deed 
was drawn, in which you were to support and provide for Airs. New¬ 
burn in consideration of the deed. 

A. Yes sir. 
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171 Mr. Stein : That is in writing and speaks for itself. 

Mr. Birney : Mv question relates to conversations had be¬ 
fore the making of this paper. 

Mr. Stein: Me object. It is all embodied in an instrument. 

A. Mrs. Newburn as I told you—we were always very good friends, 
always have been—was the dearest friend I had in my family. She 
said, ‘‘Marie, I will not lx? able to work as I have done.” The doctor 
said she must stop work. “What I have, it is to take care of me,” but 
she said, “whatever is left if you take care of me and provide every¬ 
thing —I was to provide her medicine, provide her comforts as long 
as she lived if I were the longer liver, and if I died first whatever I 
had would come back to her. There was nobody to get anything as 
the result of what I had done, but in the event she died first then 
whatever she had was to come to me. 

Q. Who made the proposition? A. Mrs. Newburn. 

Q. Did you ever attempt to coerce her in the matter of the making 
of the deed? A. No; she was a woman who could not be coerced by 

anvbodv. 

« _ « 

Q. That does not answer bv question. A. I never did. 

Q. What was the condition of her mind a few days before her 
death ? 

Mr. Stein : Objected to, the witness not being called to testify as to 
the mental condition or ability of the deceased. 

172 A. She was a very strongminded woman, and her mind, as 
I have said, was as clear as a woman’s thirty years younger. 

Q. To what extent did her mind seem to be affected, if at all, by 
her illness? A. In no way, shape or form. 

Q. Do you know who it was that sent the message to Mr. Bundy, 
for Mrs. Newburn, to come up and see her? A. She told me when I 
came home. 

Q. Was it you? A. No sir; I was not at home. 

Q. What knowledge did you have, if any, of the instructions given 
Mr. Bundy on the occasion of his first visit to her as you have tes¬ 
tified? A. I was not there. Mr. Bundv left word for me to be there. 

I guess that was the next day. 

Q. Where were you at the time? A. I think at school, but I was 
not at home. Yes, I know I was not at home. I came in nearly 5 
o’clock. 

Q. What part, if any, did you have in the instructions for the 
drafting of the last will, the last will drawn up by Mr. Bundy? A. 

I had no part in it. 

Q. Did you have any part in the instructions? A. I do not under¬ 
stand what you mean. 

Q. Did you give any instructions to Mr. Bundy, or take any part 
in directing what should be in the will? A. No sir. 

Q. After the making of the agreement of December 24, and the 
deed of that date, what did you do toward paying the expenses 

173 for the care of Mrs. Newburn up to the time of her death? 
A. I paid everything. 

Q. And by “everything” what do you mean? A. I bought the 
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medicine; I bought the groceries. I put in the coal, I bought the bed 
she died in, gave her more cover to the bed, and everything that had 
to be looked after. 

Q. Were you present when the will was executed? A. Yes sir. 

Q. Do you recall what other persons were present? A. Dr. Willis- 
ton, Mr. Schmidt, Mr. Bundy, those were the folks that were there 
upstairs. There were some other folks in the house. Miss Moxley 
was down stairs. She was not up where we were. 

Q. When did Dr. Williston begin his care, his professional care of 
Mrs. Newburn? A. She never had anything but a cold. She was 
never sick before. Dr. Williston knew Mrs. Newburn for 25 or 30 
years. lie was a friend of theirs. 

Q. Before her last illness when did he prescril>e for her? A. It 
must have l>een in June. 

Q. Was he attending her in December and January l>efore she 
died? A. No sir; Dr. S. E. Watkins. 

Q. Who selected the witnesses to the will? A. Mrs. Mary F. New¬ 
burn. The will was not signed the first time Mr. Bundy was there, 
because she wanted her own witnesses. 1 think Mr. Bundy 
174 wanted to get almost anybody around to sign it as witnesses. 

She wanted her own witnesses and she had me to call up Mr. 
Schmidt to ask him if he would not come over and witness the will, 
and to send for Dr. Williston. She would not have it executed the 
first day because she wanter her own people. 

Signature of witness waived by consent of respective counsel. 

Sworn to before me this 7th dav of November. 1911. 

& 

ROBT. L. MILLER, 

Examiner. 

Mr. Birney: I wish the Examiner to note that Miss Moxley was 
summoned on the part of the plaintiff and is in attendance but not 
called. 

At the opening of the direct examination of Miss Madrie I objected 
to a question asked her if she was the same Marie Madrie who was 
shot some years ago. I withdraw the objection and advise the witness, 
if the question be again asked her, that she can answer. 

Mr. Stein: No; I will not ask her again. 

ROBT. L. MILLER, 

Examiner. 
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175 Filed November 28, 1911. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 29#72. 

Mary F. Gaskins 
vs. 

Marie A. D. Mauri:. 


Further Testimony on Behalf of Defendant. 

Washington, D. C., Xovember 1 4th, 1911 — 

Tuesday, at 3 o’clock p. m. 

Met pursuant to notice at the office of A. A. Birnev, Esq., to take 
further testimony on the part of the defendant. 

Present: Messrs. A. B. Webb and .T. B. Stein, attorneys for the 
plaintiff; 

Mr. A. A. Birnev, attorney for the defendant, and the Examiner. 


Whereupon Bev. Moses W. D. Norman, called as a witness on the 
part of the defendant, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct examination. 

Bv Mr. Birney: 

Q. Where do vou reside? A. 1933 Thirteenth Street. 

^ »/ _ 

Q. State your profession? A. 1 am a minister of the gospel. 

176 Q. You are pastor of what church in Washington? A. 
The Metropolitan Baptist. 

(). Did you know the late Mary F. Newborn? A. I did. 

Q. For how long a period? A. A year or so. 

Q, Did you visit her during her last illness? A. I did. 

Q. IIow many times? A. Oh. several times. I don’t know how 
many. Quite often. 

Q. How long before her death was your last visit to her? A. I 
think three or four days. 

Q. And before that when was your hist previous visit? A. Before 
the three or four days, you mean? 

Q. Yes. Your last visit was three or four davs before her death. 
When was your last previous visit? A. Oh, I called there weekly. 
Q. When vou called whom did you see usually? A. Miss Madre. 
Q. And any one else? A. Yes, a lady that stayed there, Miss 
Moxley. 

Q. And Mrs. Newburn, I suppose? A. Yes, the sick woman. 

Q. And did vou have conversation with Mrs. Newburn? A. 
Yes. 

177 Q. And how long were those conversations usually? A. 
Well, I usually stayed about thirty minutes; not longer than 

thirty minutes. 
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Q. Where did you see her upon the last oceasion? A. In bed; 
in the bed-room. 

Q. Did you talk with her upon that occasion? A. T did. 

Q. What, if anything, did you observe out of the way with her 
mental condition at any time? A. £he seemed to be perfectly 
sound mentally. 

Q. Did she carry on a conversation with you? A. She did. 

Q. And was there anything in her conversation or manner to 
indicate that she was otherwise than normal? A. T did not discover 
anything. 

Q. rn any of those conversations with Mrs. Newburn did she say 
anything to you concerning Miss Madre? A. Yes. 

Q. What was it? A. I don't know the exact words, hut in sub¬ 
stance she said that Miss Madre was very nice and kind to her. and 
was her only dependence; that is in substance. 

Q. Can you tell us about what time that was? A. No. She said 
that a good many times in conversation. 

Q. Did Mrs. Newburn say anything to you concerning her niece 
Mary Gaskins? A. Now. T don’t know the name, but she spoke to 
me concerning some of her people, her relatives; T don’t 
178 know their names. 

Q. Well, did she distinguish her niece? A. Yes, but [ 
don’t know her niece’s name. 

Q. What did she say about the niece? A. She remarked about 
her niece as not having paid much attention to her. or something 
of that kind, and she didn't want her to have any of her things or 
something; something of that kind. I don’t remember the exact 
conversation—T mean words. 

Q. Is that about all you recollect of that conversation? A. Yes, 
that is about all. 

Q. At the time you last visited her, Mr. Norman, did you think 
that she was in danger of early death? A. T did not. 

Q. TTow did she appear physically? A. About as usual. That is. 
during her illness she didn't seem to he much weaker than on 
former visits. 

Q. Did she say anything to you at any time about her jewelry? 
A. T think she did. 

Q. Do you recall what it was? A. Let me see. I don't know. 
She said something about it. but T don’t know as T can recall now. 

Q. Well, if you can't recall it- A. No. T don’t think T can. 

She made so -about the jewelry; T don’t remember. 

170 Cross-examination. 

By Mr. Stein: 

Q. Mr. Norman, when did Mrs. Newburn die? A. She died earlv 
in January of this year. Her funeral was on the 6th of January. I 
don’t know the date of her death. 

Q. What was her physical condition when you called there, Rever¬ 
end? A. She was sick. 
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Q. How long had she been sick, do you know? A. I don’i 
know. 

Q. You say you visited her for nearly a year? A. No I did not. 
I said 1 had known her for that time. 

Q. How many visits did you make to her home? A. I don’t 
know. 

Q. Did you make more than one visit? A. Oh, ves several. 

Q. What was her condition at that time? A. Her condition 
what way? 

Q. Physically? A. She was ill. 

Q. She was ill? A. Yes. 

Q. What was the occasion of your visits to Mrs. Newburn? A 
Sick visits as pastor—not as her pastor, but requested by Miss Madr* 
to call upon her. She didn’t have any pastor at the time. 
180 Q. Well, Reverend, you stated that Mrs. Newburn had 
told you on several occasions that she wanted to give some¬ 
thing to Miss Madre? A. What? 

Q. That she wanted to give something to Miss Madre. A. No I 
didn’t. 1 don’t remember stating that. 

Q. Didn't you state that Mrs. Newburn said that Miss Madre was 
very kind to her? A. Yes. 

Q. And that she wanted to remember her? A. No. 

Q, What was the date of the conversation when she spoke about 
her niece? A. I don’t remember. 

Q. How long before her death was that? A. I don’t remember. 

Agreeably to the stipulation of counsel, the signature of the wit¬ 
ness was expresslv waived. 

J. ARTHUR LYNHAM, Examiner . 


181 Thereupon Dr. Samuel E. Watkins, called as a witness 
on the part of the defendant, and being first duly sworn, was 
examined and testified as follows: 

Direct examination. 

By Mr. Birney: 

Q. Doctor, will you please state your profession? A. I am a 
physician. 

Q. If you pursue any particular specialty please state that? A. 
No, I don’t make—I have no specialty; just general work; anything 
I can get. 

Q. How long have you been in practice as a physician? A. Well, 
sir, I graduated in 1892. 

Q. And have been at it ever since? A. Yes, off and on. 

Q. Did you know and treat the late Mary F. Newburn? A. I 
did, yes, sir. 

Q. When did your acquaintance with her begin? A. Why, one 
night I received a telephone call saying that l had relieved a woman 
of rheumatism, and would 1 give treatment to a Mrs. Newburn, and 
I said yes, and so they made an engagement to come down to my 
office on the third day of November. 
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Q. November, 1910? A. Yes. 

182 Q. And did she come on that day? A. She came on that 
day. 

4s 

Q. Did you make a diagnosis? A. I examined her and made a 
diagnosis, but not of rheumatism, but of arterio sclerosis. 

Q. And by “arterio sclerosis'’ you mean what? A. I mean hard¬ 
ening of the arteries. 

Q. Where was vour office at that time, doctor? A. At the Ala 
bama, 11th and N streets. 

Q. And she came to you, did she? A. She came to me. 

Q. Could she walk at that time, and did she walk? A. She could 
walk hv herself at that time, but she was accompanied bv her niece. 
Miss Madre. 

Q. How frequently after that did she come to your office? A. T 
made engagements with her for Tuesdays. Thursdays and Saturdavs. 

Q. Up to what time did she continue to come to your office—about 
what time? A. Why, she made me about five or eight visits at mv 
office for electrical treatment. That was in lf)10—November, 1910 

Q. Then her last visit to you was- A. I. could not tell you the 

date. 

Q. Was about the last of November? A. No, I don't know about 
the last of November, because just a day or two before Thanksgiving 
day 1 remember that T called at her house. 

183 Q. And between the third of November- A. (Inter¬ 

posing.) And Thanksgiving day she was taking office treat¬ 
ments with the electric machine. 

Q. Did Miss Madre always come with her. or did she come some¬ 
times without her? A. Well, she was always accompanied by her 
niece. Miss Madre. 

Q. SI le is not her niece, but- A. Well. I refer to her as her 

niece. Miss Madre. 

Q. After she ceased coming to your office did you visit her at her 
home? A. Yes. sir. 

Q. And how many times, doctor? A. Up to the time of her 
death. I could not tell you the number of days or times of the 
visits. 

Q. How shortly before her death did you see her last? A. The 
day before. I think. 

Q. During the course of your treatments did you converse with 
her? A. Frequently. 

Q. Please state your estimate of her mental qualities? A. A very 
intelligent woman. 

Q. What do you say as respects her firmness of character? A. 
Good. 

Q. Did von observe at any time that you treated her any 

184 weakening of her mental faculties? A. No. 

Q. Was there anything to indicate that she was under the 
domination of anybody? A. No. sir. 

Q. In what way did she appear to consider Miss Madre? A. 
Why, she told me that she was her niece. 

Q. Well, that does not answer the question, doctor. What was 
her attitude towards Miss Madre? A. Oh, loving and kind, she was. 
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Q. Did she ever speak with von concerning her niece, Mary Gas¬ 
kins? A. Only once, sir. 

t J 7 

Q. Where was that, at your office or at her house? A. At her 
house. 

Q. And about what time? A. I should say about the third visit 
T made to her at her house after she ceased office treatment. 

Q. What then did she say to you about Mary Gaskins? A. Well, 
now. T will tell you. T had seen her. and 1 saw this Mary Gaskins, 
and she had a Bible in her hand, and 1 remarked to her that she was 
a very religious character, carrying the Holy Bible, and I asked Mrs. 
Newburn who she was. and she told me she was her niece. I didn’t 
know her name at that time. 

Q. What, if anything, did she say about Mary Gaskins, and 
whether she wanted her to remain at the house? A. What did sh) 
say? 

185 Q. Yes? What did Mrs. Newburn say? A. Why Mrs. 
Newburn was unable to sleep and she was extremely nervous. 

Miss Madre came down to my house about two or three o’clock in 
the morning, and she told me that her aunt, Mrs. Newburn, was 
unable to sleep, and I asked her the cause of it- 

Q. Well, never mind the conversation with Miss Madre; that is 
really incompetent. A. Well, all right. So I gave her something 
to relieve it. Now, do you wish me to continue on this line? 

Q. Yes, as to any conversation you had with Mrs. Newburn. A. 
With Mrs. Newburn? 

Q. Yes. A. So T asked Mrs. Newburn, I said: “You seem to have 
something on your mind to worn' about—that is worrying you or 
keeping you excited,” because she was in a nervous condition. She 
said she had something on her mind to worry about. So I said what 
it was. and she said that her niece from Richmond, Mary Gaskins, 
she thought that she was asleep at night and she detected her going 
and opening her bureau drawers and going through her private pa¬ 
pers, and had worried her, and she told her to get out. When she got 
out she went through the bureau drawers berself and she found that 
the papers—the private papers that she had had been misplaced and 
some jewelry which she valued very highly, and which I saw after¬ 
wards was verv valuable, that had been missing. 

186 Q. What else? A. What else? 

Q. Yes, sir. A. Why the next day—I think the day after¬ 
wards, she asked me- 

Q. Mrs. Newburn? A. Mrs. Newburn asked me to write a letter 
to Mary Gaskins in Richmond, Virginia, a certain street, I have for 
gotten where it was, the following letter, which 1 wrote for Mrs. New 
burn at Mrs. Newburn’s dictation; and I signed Mrs. Newburn’s 
name to it. and on it 1 had the cross-mark and got her to make her 
mark over where her signature was. And I said “I must have your 
mark to this letter” that she wrote to her niece, Mary Gaskins. At 
her dictation I wrote it. 

Mr. Birxey : I ask for the production of that letter, gentlemen. 

Mr. Stein: We haven’t it. Well, wait. We haven’t been given 
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the proper time in which to produce the letter. We are entitled to 

two days’ notice under the- 

« _ 

Mr. Birney: Oh, no. you are not. 1 ask for the production of it, 
and will now offer secondary evidence of its contents, to he stricken 
out if the letter shall he produced and filed. 

Mr. Stein: We object to the giving of the contents of the letter, 
localise the attorney for the plaintiff has not been allowed two days' 
time within which to comply with the request. 

Q. Now, doctor, please state the contents of that letter, as 

187 vou recall it? A. Well. now. 1 will tell you. That has been 
some time ago, but 1 will do the best 1 possibly can. She 

started off and said that had she known she was that kind of woman 
she never would have allowed her in the house, and it was at her 
solicitation that she sent lawyer Robinson to Richmond. Virginia, 
and if the jewelry had not been returned >he would have had the 
police of Washington and her private detective down there, as well 
to get this jewelry hack. And she also said ‘“1 don't want to see you 
again in this world, or the next world, because 1 have nothing to dc 
with you.” And 1 told her that was a very severe kind of a closing 
up of the letter. So she didn’t put that in. She said: “All right, you 
need not put that in there." and I closed it up. 1 have forgotten 
just how 1 closed it up. hut 1 signed her name to it and made her 
mark, which she touched. 

Q. Nad she at that time recovered the jewelry? A. She had. yes. 

She was writing to her then because the jewelry had been returned. 

acknowledging the receipt of it. And I. believe also a jelly glass 

which this Mary Gaskins had sent up to her. 

Q. Was the name of the lawyer who was mentioned Robinson or 

Haves? A. Lawyer Naves, 1 believe it was: 1 believe T nude a 
« • • 

mistake in calling him Robinson. Lawyer Naves, she said. 

Q. Did she at any time tell you what disposition she wanted to 
make of her property in the event of her death? A. No, sir, l 
didn’t know she had any property. 

Q. What did she die of. doctor—what caused her death 

188 A. Why, the arterio sclerosis practically caused her death, 
and she died of exhaustion. 

Q. And the nmmediate cause of her death was what? A. The 
immediate cause of her death, as I remember it. I think she must 
have had a slight hulbular paralysis around the mouth, and so forth, 
which caused her death. There was a slight dribbling of the saliva 
around her mouth, and 1 think that was the cause of her death. 
That complicated with heart failure and general exhaustion. 

Q. Now long, if you can say, before her decease did her death 
seem imminent? A. Well, if I am correct—did she die on the 
third or fourth of January? 

Q. Fourth. I think. A. The fourth? 

Q. The fourth? A. Well. T saw her the day before she died, and 
at that time I told Miss Madre that her aunt would he dead in six¬ 
teen hours and she died in fourteen. 
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Cross-examination. 

By Mr. Webb: 

Q. Doctor, how long have you known Mrs. Newburn? A. How 
long have I known her? 

Q. How long did you know her before you visited her as a phy¬ 
sician? A. I never saw her before. 

Q. You did not? A. Except the office visits that she made 
ISO to me. I saw her first on the third of November. I didn’t 
know she was in existence previous to that time. 

Q. You saw her at your office then, did you not? A. On the 
third of November, ves, sir. 

Q. flow many visits, if you can remember, had she made to your 

office before you called at her house? A. Between five and eight. 

Q. How long apart? A. Why, her engagements were on Tues- 

davs. Thursdavs and Saturdavs. 

• « • 

Q. Between five and eight visits she made? A. Yes. It may be 
more and it may he less. 

Q. Now. tell us. doctor, what time was your first visit to her house? 
A. The date? 

Q. Yes? A. T could not tell you? 

Q. About what time? A. About the 22nd or 25th of November. 
Q. About the 22nd or 25th of November? A. Yes. 

Q. TTow often did you visit her from that time up to the time of 
her death? A. Why, T visited her pretty near three times a week at 
her house, or twice a week. 

Q. Up to the time of her death? A. Yes. 

Q. Well, when you first visited her house was she or not in 

190 a condition to go to your office? A. Why, her limbs were 
stiffened so that she could not get in and out of the car as 

well as she did formerly, and so T suggested to her—her house was 
up on Cleveland Avenue, and, if you remember, Cleveland Avenue 
runs just about like that (indicating), and as you went out the back 
door—1 told her if she went out the back door she could get the 11th 
street car easier and would not have so far to walk; and she said no, 
she could not come down there, and so T saw her at her house. 

Q. As a matter of fact, was not her condition so she could not go 
to your office? A. No, sir. she was walking up and down stairs. 

Q. In her house? A. Yes. 

Q. When did her condition commence growing worse? A. Well, 
T should say in the middle or the first part of December. She was 
then not confined to her bed, but she was lying on the sofa in the 
dining room. 

Q. Was she sick? A. She was weak. 

Q. T ask you whether she was sick? A. She was weak, T said. 

Q. Is that all? A. Why, sure, she had arterio sclerosis. 

Q. Well, what did you call to see her then for? A. Because of 
her weakness and general condition, trying to get her better. 

191 Q. Did you continue to treat her just for weakness alone? 
A. No, sir, T continued treating her for her condition, arterio 

sclerosis. 
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Q. Well, doesn’t that make a person sick? A. Why, sure it docs 
make her sick, and she was very, very weak. Her general condition 
was weak. It made her weak, and she was so weak she could not get 
down to my office. 

Q. And would not this disease that she had, her weakness together 
with this disease, weaken her entire hody? A. Yes, it weakened 
her entire body, ves, sir. 

Q. And mind? A. No, sir. 

Q. Didn't affect her mind any? A. Not a bit. 

Q. How did you know it didn’t affect her mind, Doctor? A. By 
observation; by intelligence. 

Q. When was she confined to her bed. doctor? A. You want the 
date? 

Q. As near as von can give it? A. 1 should say about the 10th 
of December, or possibly the loth of December. 

Q. She took to her bed then, did she not? A. 1 think so. as to 
my recollection of the case as to dates, and so forth. 

Q. Well, did you make an examination of her about that 

192 time? A. T did. 

Q. Did you believe from vour examination of her that she 
would recover? A. 1 knew she would not recover. 

Q. You knew it? A. Yes. 

Q. Did you continue to visit her then up to the time of her death? 
A. Yes, sir. 

Q. Can you state when the paralysis set in? A. She had no 
paralysis. 

Q. She had none? A. No. sir. Tt is not general paralysis. T 
was paralyzed myself, but 1 had no bulbar paralysis. 

Q. Didn't you state that she was paralyzed in the mouth? A. f. 
said at the end she probably had a slight bulbar paralysis because 
there was a dribbling of the saliva from her mouth. Air. Birnev 
asked me what was the final cause of her death and I told him. 

Q. Well, did not this paralysis as you call it. the bulbar paralysis, 
set in some time before her death? A. About twelve hours. 

Q. About twelve hours? A. Yes. sir. 

Q. Didn’t she have any symptom of it prior to that time? A. 
None at all. sir. 

Q. Well, any of her limbs affected? A. Not at all sir. 

193 she had no general paralysis at all sir. 

Q. I mean in any form at all? A. No, sir. she had none. 

Q. Well, you say that she died within twelve hours of the time that 
this bulbar paralysis took place, did you not? A. Yes, sir. 

Q. Wasn't she sick prior to that time? A. Yes. sir. 

Q. What was the matter with her then, before that? A. Arterio 
sclerosis. 

Q. Well, does not this bulbar paralysis generally follow that dis¬ 
ease? A. Yes. sir. very often. 

Q. And is not this bulbar paralysis really a part of this arterio 
sclerosis—is not that a part of the disease? A. No. sir. There is 
manv a man has arterio sclerous, weakened, run down, without any 




MARIE A. D. MADRE VS. MARY F. GASKINS. 93 

symptom of anything like that at all—no symptom of paralysis; but 
if lie is stricken with paralysis it is due to the arterio sclerosis. 

Q. Well, was not this bulbar paralysis the result of this disease 9 
A. It followed the arterio sclerosis, ves. 

7 

Q. Now, that arterio sclerosis, how did that affect Mrs. New- 
burn? A. Tt simply made her arteries harden, that is all, brit¬ 
tle. 

194 Q. Well, doctor, you said that Mrs. Newburn spoke of her 
niece? A. Miss Madre. 

Q. The defendant. When did she speak of her? A. When did 
she speak of her? 

Q. Alluding to Miss Madre? A. She spoke of her all the time. 
It was she that accompanied her to mv office. 

Q. Now. when did she tell you that the defendant. Miss Madre. 
was her niece? A. She never told me. 

Q. Where did von get vour information? A. From Miss Madre. 
Q. Did M iss Madre tell you she was her niece? A. No. 

Q. Well, how did you get your information then? A. Because 
Miss Madre told me that she was an adopted niece. 

Q. That she was an adopted niece? A. Yes. 

Bv Mr. Birney: 

Q. She called her “Aunt Mary,” didn’t she? A. Yes, sir. alwavs. 
By Mr. Webb: 

Q. Did Mrs. Newburn ever call her her niece in your presence? 
A. Yes, sir. 

Q. Well. then, you got your information from Mi’s. New 

195 burn, then, didn't you? A. She always referred to Miss 
Madre as her niece, but Mrs. Newburn didn’t tell me that 

Mbs Madre was not her niece: Miss Madre told me herself that she 
was an adopted niece. 

Q. And that is where you got the information? A. That is 
where T gleaned my information, yes, sir. 

Q. As to the niece part of it? A. Yes. sir. 

Q. And, as a matter of fact. Miss Madre is not any niece of Mrs 
Newburn’s, isn’t that true? A. To my knowledge, that is wb n • 
told me. She might he her uncle, but T, don’t think she is. 

Q. You don’t think she is a niece, too. do you? A. T don’t 
think she is her uncle, either. 

Q. Well, T say- A. (Interposing.) 1 don’t know, sir; 1 

have no knowledge of that fact. 

Q. Now, in reference to this letter that you wrote for Mrs. New¬ 
burn, do vou remember what time that was, doctor? A. Yes, sir. 
Q. When? A. Eleven o’clock in the morning. 

Q. What day? A. T could not tell you, sir. 

Q. .What month? A. I could not tell you, sir. 

19B Q. What year? A. 1910. 

Q. Now. at this late day can you remember just exactly 
what you wrote in that letter? A. So far as—I think T can, sir. 

Q. And yet you can’t remember the month or the day? A. I can 
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rememl>er t lie month; it was in I Member, but the day I can’t, be¬ 
cause I didn’t charge my memory with it. Because I had no idea 
of anything like this coming up. any proceedings. I didn’t think T 
would have to charge my memory with the contents of it, otherwise I 
would have made a copy. 

Q. You say it was alnnit two o'clock in the morning? A. No, 
sir. eleven o'clock. 

Q. Eleven o’clock at night? A. No, sir. 

Q. Oh, in the day? A. Yes, sir. 

Q. Who did you sav called to see you to make her a visit? A. I 
didn't exactly catch that. 

Q. 1 sav did Miss Madre come for you or go for you? A. No, sir. 

Q. Did >he go to your office? A. No. sir. 

Q. 1 am speaking of the eleventh of- A. You mean who 

sent for me? 

Q. Yes. who sent for you at the time, to write that letter? A. 

Nobodv. 


197 Q. IIow did you happen to do it? A. Why, I was making 
a professional call on Mrs. Mary F. Newburn. 

Q. That is how you happened to do it? A. Yes, sir, that is right, 
and she asked me to do it. 

Q. Well, who brought up the conversation al>out this niece? A. 
She did. 

Q. She brought up the conversation al>out the niece? A. She 
asked me—the niece was not mentioned, as I remember. She asked 
me if I would write a letter for her, and I told her 1 would, and I 
wrote a letter sitting at her bedside and she was propped up with a 
head rest by her in the bed. At her dictation 1 wrote the letter. 

Q. Did she tell you that that was her niece that she was writing 
the letter to? A. She told me she wanted to write a letter to her 
niece in Richmond, Virginia, and gave me her name and address. 
The address 1 don’t know, but 1 remember Richmond, Virginia. 

Q. Di<l she dictate that letter to you? A. She dictated that letter 
to me, and I wrote it according to her dictation. 


Q. Did you mail it? A. No, sir. 

Q. Do you know whether it was mailed? A. I don't know any¬ 
thing about that. 

198 Q, You never heard of it afterwards? A. No, sir. 

Q. Did she say anything about it afterwards herself to 
you? A. No. sir. There was no occasion to refer to it. 

Q. And that is all that you know about the letter? A. That is 
all 1 know about the letter, except on the envelope I put her name 


“Mary F. Gaskins”—I think it was “Mary F. Gaskins,” and T wrote 
on the top of it “2227 Cleveland Avenue, Washington, D. C.” 

Q. Did All's. Mary F. Newburn ever pay you for any visits to her 


house, doctor? A. She paid me. yes, sir. 

Q. Will you state the date of the last payment she made to you? 


A. T could not do it. sir. 


Q. How long was it before her death? A. How long was it be¬ 
fore her death? 

Q. Yes, that she made you a payment? A. Well, now, I will 
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tell you. T used to go to see Mary F. Newburn, as I say, two or 
three times a week, and sometimes three times a week, and it was 
not convenient for her to have her change for her to pay me the 
fee when I went there, and I knew or presumed that she was per¬ 
fectly honest,—T do some charitable work anyhow—hut presumed 
that she was perfectly honest, and T allowed the visits to go on at 
times, and when she had the two dollars to pay me she paid me the 
two dollars at the time; and one time it got up as high—I 

199 think it was when she didn’t pay me—I was charging her 
two dollars a visit to my office for electrical treatment, which 

T always charge everybody, two dollars a treatment, and when 
I went up to her house T charged her two dollars a visit, and she 
paid me every day that I went up there two dollars; and finally it 
got a little steep for her and she asked me—she was a good patient 
of mine—if a dollar a visit would not he all right, and I told her 
yes. that would he all right. So she paid me- 

Q. I don’t think the doctor ought to go on—well, go ahead. A. 
Well, you asked me when she stopped making payments. T don’t 
know anything about that. 

Q. Well, go ahead and tell me anything else about it. A. So 
when she didn't have the dollar handy, and so forth, why T got it 
as high as five dollars, and when it got up that way Miss Madre 
gave me a check for $5.00 for professional services, and on the end of 
it was signed “For Mary F. Newburn.” I am telling you all my 
transactions. 

Q. Can you remember the date of that payment, doctor? A. 
The payment of the five dollar check? 

Q. Yes? A. No, sir, I could not tell you that one. I could 
tell you the last payment. 

Q. Was that the only payment that Madre ever made you? A. 
No, sir. 

Q. How many other payments did Madre make you? A. T think 
at least three checks, one for five dollars and one for three 

200 dollars, and one for one dollar, on the United States Sav¬ 
ings Bank, corner 14th and U. 

Q. Did Miss Madre write on every check “For Mrs. Newburn”? 
A. “For Mrs. Mary F. Newburn.” 

Q. In each one of them? A. Yes, sir. “Pay to the order of 
Doctor Samuel F. Watkins, for professional sendees rendered to 
Mrs. Mary F. Newburn.” 

Q. Again referring to that letter that you wrote for Mrs. New¬ 
burn, you stated that Mrs. Newburn made a cross-mark, did you 
not? A. Yes. sir—no. sir. T made the cross-mark and she touched 
it with the pencil held in my hand. 

Q. What was her condition at that time, doctor, physically? A. 
Physically? 

Q. Yes? A. Why, her condition physically was just about as it 
had been. 

Q. Well, how? A. Well, her pulse was very good: she had no 
fever; her appetite was good, and she was sitting up eating break¬ 
fast every dav. 

« f 
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Q. She was not eating breakfast while you were writing that let¬ 
ter? A. No, sir, she had finished her breakfast, because it was 
eleven o’clock in the morning. 

Q. Do you know whether Mrs. Newburn could write? 

201 A. I never asked her about that, no, sir; I don’t know 
whether she could write or read either. 

Q. If she could have written her name at any time before that 
would not she have l>een able to have written it then? A. She 
certainly would, because she had no occasion to write her name in 
front of me, because 1 was not making a social call on her. 

Q. Did she sign her name to it? A. She made her mark, yes, 
sir. 

Q. She made her mark to it? A. Yes, sir. I signed her name 
and she made her mark. 

Q. Hut she was in condition to sign her own name if she had 
been able to write, wasn’t she? A. Yes, sir. she might have been 
able to write; 1 don’t know anvthing about that. She asked me to 

l V* 

write the letter. 

Q. Those checks that Madre gave you. were they signed by Madre? 
A. Marie Madre. yes, sir. 

Q. On the face of them? A. On the face of the checks yes. sir. 
Q. Anything written on the back of them? A. No, sir, nothing 
but my endorsement, when I went to the bank. 

Q. When she signed on the face of a check did she sign any¬ 
thing else except her own name. Marie Madre? A. “For 

202 professional services to Mi's. Mary F. Newburn.” 

Q. That was on the face of the check? A. Yes, sir. 

Q. Do you know where those checks are? A. No, sir. I haven’t 
the slightest idea. T got my money. T didn’t concern anything 
about that. 

Redirect examination. 

Bv Mr. Birney: 

Q. Doctor, when Miss Madre addressed Mrs. Newburn, spoke to 
her, what did she call her? A. “Aunt Mary.” 

Q. And what did Mrs. Newburn call her when she spoke to her? 
A. She called her “Marie.” 

Agreeably to the stipulation of counsel, the signature of the 
witness to his foregoing deposition was expressly waived. 

J. ARTHUR LYNHAM, 

Examiner. 

203 Thereupon Rev. Shelton Miller, called as a witness on 
the part of the defendant, and being first duly sworn, was 

examined and testified as follows: 

Direct examination. 

By Mr. Birney : 

Q. Mr. Miller, what is your profession? A. The ministry. 

Q. And are you the pastor of a church here, and if so what? A. 
St. Luke’s Baptist Church, Brightwood, D. C. 
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Q. Did you know the late Mary F. Newburn? A. Yes, sir. 

Q. IIow frequently did you visit her during her last illness? A. 
Well, I made about three visits. 

Q. Do you recall now just about when they were? A. Well, I 
can’t remember dates, but 1 visited her once in November, once in 
December and then after Christmas, in January, three or four 
days l>efore she died. 

Q. IIow long had you known her? A. I had known her about 
thirty-five vears. 

Q. And during that thirty five years did you visit her from time 
to time? A. No. I never visited her before this illness, but T used 
to meet her at our church, the Vermont Avenue church. It was 
the Fifth Baptist Church when I first knew her; it is Vermont 
Avenue now. 

204 Q. What kind of a woman was she as far as her mental 
capacity was concerned? A. Well, she was all right, as far 

as I could discover. 

Q. T mean generally during the time you know her, was she a 
woman of strong mind or weak mind? A. Oh. yes, had plenty of 
good sense. 

Q. When you visited her during her illness, in what condition 
was she mentally? A. When I first visited her she was as strong 
mentally as she was when T first knew her. 

Q. And how about tho second visit? A. Well, she was just the 
same mentallv, onlv weaker in sickness. 

Q. TTow about the third visit? A. The same way. She knew 
what she was talking about just tho same; she talked as strong. 

Q. Did you at any of those visits detect any sign of mental weak¬ 
ness in her? A. Not a bit. 

Q. And how about her vigor of mind at that time? A. Oh, she 
was vigorous of mind. She knew what she wanted and said just 
what she wanted: talked to me all right, you know; religious, about 
church, and about a lady that waited on her. that she treated her so 
kind. 

Q. Who was that? A. Miss Madre. All she wanted was more 
strength, was all: said she treated her so kind. 

205 Q. Did she say anything to you about her niece, Mary 
Gaskins? A. No. sir. T don’t remember her saying any¬ 
thing about her. 

Q. When you saw her upon those occasions, those three visits, 
what other persons were there, if any one? A. Miss Madre and a 
ladv in the room. T met her once. 

Q. Mi ss Moxlev? A. Yes. and the last time T went T met 
Deacon Hawkins. Tie was just coming out and T was going in. I 
met him in the hall. 

Cross-ex am i n at i on. 

Bv Mr. Stein: 

Q. Mr. Miller, who sent for you? A. Miss Madre. 

Q. Have you seen Miss Madre since the death of Mrs. Newburn? 
A. Have I seen her?. 

13—2397a 
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Q. Yes. A. I met her on the street once or twice. 

Q. Did she speak to you about this ease? A. Well, she said it 
was com in £ up. 

Q. Did M iss Madre ever call at vour house relative to this case? 
A. No. 

Q. Did she call at your house at any time since the death of Mrs. 
Newburn? A. No, she never called there until this morn- 

206 ing. I was not up this morning when she came. 

Q. Did you ever call at her house? A. I went there 

once. 

Q. When was that? A. After the death of this lady, I don't 
remember the the day or month. 

Q. What conversation took place then? A. Well, she said that 
this lady was making trouble. 

Q. What lady was making trouble? A. Some niece or another, 
I don’t know. 

Q. Wh at else? A. Nothing else. Said T might be called in court 
some time to be a witness. That is all she knew about it, I sup¬ 
pose. 

Q. How long did she speak to you on that occasion? A. I don’t 
think I stayed over ten minutes. 

Q. And is that all she said to you? A. That is all. 

Q. Did she see you subsequently to that visit? A. No. 

Q. Well, didn’t you just say that Miss Madre sent for you? 
A. Sent for me? 

Q. Yes, to l>e present here to day? A. No. she never sent for 
me to be present here to day. 

Q. Were you subpoenaed? A. T got a letter to come here. 

Q. From whom did you get the letter? A. From Mr. 

207 Birney. 

Q. Mr. Miller, you said you made three visits to Mrs. 
Newburn’s home. What was the date of the first visit that you made? 
A. I don’t remember the date. 

Q. What was the month? A. November. I think. 

Q. Are you sure it was in November? A. T think it was in 
November. 

Q. Are you positive of that? A. Well. I am not so positive about 
November, but T know T made three visits. 

Q. Well, you just stated on your direct examination that you 
made a visit in November? A. T think T did. 

Q. What was her physical condition on that occasion? A. Well, 
she was lying in bed. but she seemed to be of good mind. 

Q. You say she was lying in bed? A. Yes. when T first went 
to see her. 

Q. How long did you remain there? A. Well. T guess about 
fifteen or twenty minutes. 

Q. What conversation took place? A. No more than religious 
conversation: about bow she tried to live a Christian, and how long 
she had been a member of the church, and how long she had 
known me. and so on. 
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Q. Is that all the conversation that took place on that 

208 visit? A. That is all. 

Q. When did you make the second visit? A. I think I 
made the second visit in December. I didn’t go often. They sent 
for me when they wanted me in these visits. 

Q. Who sent for you? A. She sent through this lady. Word 
came to me that Mrs. Newburn wanted to see me. 

Q. Who sent the word? A. This lady. 

Q. What lady? A. Miss Madre. 

Q. Well, what was the condition of Mrs. Newburn on the occasion 
of your second visit to her house? A. Well, no more than—she 
was not much worse off. it seemed to me, than at the first visit. 

Q. Was she as well off then? A. Oh. she talked as strong. 

Q. Physically? A. Physically; she talked as strong to me as 
she did at first. 

Q. Did she complain of her ailment? A. She said she was not 
much bothered about that. 

Q. What did she say bothered her? A. Well, she didn’t say any¬ 
thing bothered her so awful much. She said she was sick; she was 
ready to die when the Lord saw fit to take her. That was the con¬ 
versation T had. 

209 Q. What was her condition when you made the last visit 
there, physically? A. Well, she was pretty sick then, hut 

she talked all right, and T didn’t discover—T didn’t even think 
she was going to die, but she was much weaker than she was the 
other two visits. 

Q. She was much weaker? A. Yes. 

Q. Do you know the date? A. T don’t know the date, but it was 
between New Year’s and Christmas. 

Q. The day of the last visit? A. Yes. 

0. Between New Year’s and Christmas? A. Yes. 

Q. Are you sure of that? A. Oh. T am sure of that. 

Bedirect examination. 

By Mr. Birney: 

Q. Mr. Miller, did Mrs. Newburn ever say anything to you con¬ 
cerning Marie Madre. and what she thought of her? A. She said 
she had treated her all right and been very nice to her; she knew 
her mother and father and they were all friends; that is about all 
she said to me. 

Recross-examination. 

Bv Mr. Stein; 

Q. You said that on the occasion of one of your visits Mrs. New- 
hirn told you that all she wanted was strength. What was the date 
of that visit? A. That was the first visit, I think, but I 

210 don’t remember the date. 

Q. That was the first visit? A. Yes. 

Q. You are sure of that? A. Yes. 
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Agreeably to the stipulation of counsel, the signature of the 
witness to his foregoing deposition was expressly waived. 

J. ARTHUR LYNHAM, 

Examiner. 

211 Thereupon Dr. Edward D. Williston, called as a wit¬ 
ness on the part of the defendant, and being first duly sworn, 

was examined and testified as follows: 

Direct examination. 

By Mr. Birney: 

Q. Doctor, where do you reside? A. 1507 S street. 

Q. You are a physician by profession and engaged in general 
practice, are you not? A. Yes, sir. 

Q. How long have von been so engaged? A. About seventeen 
years. 

Q. Did you know the late Mary F. Newburn? A. T did. 

Q. And for how long? A. W ell. 1 have been knowing her about 
twenty-five years 1 guess; very nearly that. 

(J. How intimate was your association with her? A. Well, 1 have 
been knowing her a good long time. 1 don't know that I should sav 
my association was intimate. I have been knowing her a great 
many years through seeing her and coming in contact with her. 

Q. Were you her physician at one time? A. I was. yes. sir. 

Q. And up to what time did you continue your professional 
visits to her? A. Up until, 1 think it was, October of last, 
year. 

212 (J. After that you did not visit her professionally? A. 
No, sir. 

Q. What was the condition of her health at that time, doctor? At 
the time you ceased attending her? A. Well, she had been quite 
indisposed, but she had gotten better and I had ceased visiting her. 
and the next time I knew she was ailing again and some one else 
was attending her. but I was still on friendly relations with her and 
knew her very well. 

Q. Did you learn what was the nature of her disorder? A. Well, 
when I was treating her in June of 1910 she had a rheumatic or 
a neuralgic condition that was giving her considerable trouble, and 
lumbago, as she was a great sufferer from that. 

Q. Have you learned from what disorder she died finally? A. 
No. T did not see the death certificate. I don't even know the doc¬ 
tor who attended her in her final illness. 

Q. Are you familiar with the disorder known as arterio sclerosis? 
A. Yes. 

Q. Does one suffer much pain with that? A. Not necessarily any 
pain. 

Q. When did you last see Mrs. Newburn? A. She sent for me 
in December. I don't remember the exact date, because I didn’t take 
any particular notice of the day, to witness a will, and I was one of 
the witnesses. 
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213 Q. It is in evidence that that will was witnessesd on the 
24th of December, the night before Christinas. A. Yes, sir, 

it was either the dav before or the day after, I don’t remember which. 
Q. You went to her house, did you? A. Oh, yes. 

Q. And when you reached there did you have any conversation 
with her? A. Oh, yes, I talked quite a bit with her, and I had 
been knowing her so many years T was feeling very familiar—that 

is, I knew her so well I felt easy and free to talk to her as well as 
T did. and talk about her condition, and so forth. And she seemed 
to realize the point, the fact that she was about to—could not live 
very much longer, although she didn’t seem to be suffering at all 
at the time. She seemed to be resting very easily, and she said that 
she knew that her time was most out, and she was getting ready to 
leave this world. She was a very religious woman, very religious. 
She talked along that line, too. 

Q. What was the condition of her mind at that time, if you ob¬ 
served, doctor? A. Her mind was all right. She was a very strong 
minded woman; she was a particularly strong minded woman; in 
fact, she was really a remarkable woman. She was not a woman of 
any education at all. She was a woman of a good deal of pride, and 
she had high ideals, and she had a high estimate of what was right 
and wrong; and, as T said, very religious, and she was strictly a 
business woman. She told me of her struggles to accumulate 

214 and to have something, and she was criticising and cen¬ 
suring those who would work all the time, and then when 

life ended they had nothing to show for it. She told me all her 
little private matters, how men had robbed her out of money—how 
she had been just beaten out of money; but still, she said, it never 
discouraged her, but she just went on and worked and tried to save 
and to have something. She was a very strong minded and intelli¬ 
gent old lady not to have had any advantages of education. 

Q. Was that the nature of the conversation you had? A. Yes, 
sir. that was what we were discussing, along that line. 

Q. Did you discover any evidence of mental deterioration at that 
time? A. No, sir. not in the conversation did I see anything to in¬ 
dicate that she was in any ways mentally unsound; not the slightest 
thing. 

Q. You witnessed her will, did you not? A. Yes, sir. 

Q. And do you recall who were the other witnesses? A. Mr. 
Bundy, and a lawyer, T don’t remember his name, but I met him. 

Q. Mr. Schmidt? A. Yes, sir. 1 only met him on that one oc¬ 
casion. 

Q. What other persons were present then, doctor? A. In the 
room ? 

Q. Yes? A. I think at the time we signed the will, I don’t re- 
member whether there was any but us there. T know Miss 

215 Madre was in the house, but whether she was in the room or 
not at the time, I don’t recall. But Mr. Schmidt took the 

will and read it over to her beforehand, and talked with her about 

it, and she was ]>erfectly conscious of everything she was doing; 
her mind was clear, and she stated that the will was just as she 
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wanted to have it, and that it was perfectly satisfactory to her in 
every particular. And Mr. Schmidt said: “Now, if there is any 
changes, or anything you want in this, you want to attend to it 
now.” And she said: “I am perfectly satisfied; it is just what I 
want.” And after she had talked easilv and freely about it, why 
we signed it. 

(J. Before that time had she ever talked with you about Miss 
Marie Madre, and expressed her sentiments concerning her? A. 
Oh. yes, she had often talked to me about her. 

Q. What had she said about her? 

Mr. Webb: Fix the time, Mr. Birnev. 

7 


0. (Continuing:) Well, fix the time of any conversations, {is near 
as you can, doctor. A. It is a hard matter to fix the date, but I 
might state while Miss Madre’s parents were living, and especially 
her mother, just before her mother died. 1 remember her visiting 
there and being there. I don't remember just what (bite it was, in 
1N94 or 189r>. She was a very dear and intimate friend of Miss 
Madre. In fact, I always thought there was some close blood rela¬ 
tionship, that they were such dear friends, and that is how 1 hap¬ 
pened to know her. 1 first met her at Mrs. Madre’s house. I was in 
attendance upon Mrs. Madre when she died, and I knew of this re¬ 
lationship then, ami when Mrs. Madre’s daughter died this 
21d old holy was there then, and apparently one of the friends 

of the familv. and she knew me, and she would eon>tantlv 
« • 

speak to me of the family, ami about them, and so forth. And T 
knew her regard for the family was very (‘lose. In fact, she told 
me she always considered Marie the same as if she was her own 
child. That was the close relationship lx?tween her and the Madre 
family. 1 knew Mr. Madre very well, in fact intimately, and he had 
often shown the kindest consideration for this old lady. I used to 
often go there during the holidays; in fact. I would spend the most 
of my time up there during the Christmas holidays, and they were 
all the same as one family. So when she was down sick and I was 
attending her this young woman was her mainstay. That is. to do 
for her. and to have her looked after and so forth. And she used 
to he constantly remonstrating with me because she thought I was 
not visiting her “Aunt Mary,” as she called her. frequently enough. 
And 1 told her the old lady was getting to the time when you could 
not do much for her. She was rheumatic, and she had been a 
hard working woman all her life, and you could not expect it very 
much. Mrs. Xewburn told me in one conversation I had with her 


that—she was speaking about a Mr. Hunter who had had some 
business dealings with her and evidently had not treated her squarely, 
and she said “the only person who has ever looked after my interest 
unselfishly is Marie.” She said: “I can always rely upon her.” 
And I said, “Well, she is the same as your child,” or something 
like that and passed it off: I didn’t pay any particular attention to 


it. “Well.” she says, “She has always looked after my in- 
217 terests.” And T do know, too. that at the time approaching 
her end, when she was getting feeble, she used to speak of 
Marie not wanting what she had. She stated one time that Marie 
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didn’t want what she had, and, she says, “I don’t know’ what I am 
going to do about it. I expect I might have to make her take it, 
because she is the best one I know’ to me.” But I paid no attention 
to that at the particular time, and it passed off. But the old lady 
was a pretty nice old person, who seemed to have the straight idea 
about everything. She was correct in all her manner, and intelli¬ 
gent not to have been an educated person. 

Q. Well, did she show a fondness for Marie? A. Oh, yes. She 
was there all the time nearly, looking after her and taking care of 
her. 1 know that she thought more of her than any one else. 

Q. Did Mrs. New'burn ever say anything to you about Mary Gas¬ 
kins, her Richmond niece? A. Only one time she was pretty in¬ 
dignant, something about a breast pin, I believe, that she had put 
away. It seems that she had put some things in a drawer and this 
niece of hers had gone in the drawer and taken them out, and the 
old ladv saw her take them and called attention to it, and was very 
indignant about it. And she was pretty angry to think that this 
girl would take her jewelry; that she wanted to dispose of it. The 
old lady felt that the girl wanted her to hurry up and die so she 
could get her jewelry, or something like that, and she was eery in¬ 
dignant about it, and she expressed herself very vehemently about 
that. 

218 Q. To you? A. Yes, sir. 

(Toss-exam ination. 

Bv Mr. Webb: 

Q. Are you a married man? A. Yes, sir. 

Q. I low' old are you? A. I am over twenty-one. 

Q. Well, there ain't any foolishness in this matter. You have 
to give your exact age. A. I don’t like to give my exact age. I 
have a reason for it. 

Q. All right, if you have a reason for it you need not do it. A. 
1 don’t like to give my exact age, but 1 am over forty, if that will 
suit. I am between fortv and fiftv. 

Q. That is all right, then. 1 have a reason for asking you. But 
that is all right, if you say you are over forty? A. Yes, sir. 

Q. How long did you say that you had known Mrs. Newburn? 

A. Well, as near as I can recollect, for nearly tw T enty-five years. 

Q. Were you practicing medicine at that time? A. Oh, no, 
sir, no, sir. 1 have just been practicing medicine seventeen years. 

Q. Did you know the Madres at that time? A. Yes, 

219 sir. 

Q. Were you very intimate with the New’burn family? 
A. Well, she was the only one of the family I knew. 

Q. Were you not also intimately acquainted with the Madre 
family? A. Oh, yes, sir, I knew’ them very intimately. That is 
where l first met Mrs. Newburn. 

Q. How’ long had vou know’ll the Madre family? A. Ever since 
1883. 

Q. And you say that you met Mrs. New’burn quite often? A, 
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Oh, yes, yes. 1 have been knowing her a long, long time, I don’t 
know just how long. 

Q. Talked business with her? A. Oh, no, never talked business 
with her. 

Q. Never talked anything about business to her? A. No in¬ 
deed. 1 only knew her through the Madre family, coming in 
contact with her. Of late years I attended her professionally, but 
not in my earlier years. 

Q. You say that she never mentioned her business to you did 
she? A. No, not particularly, other than socially. She might be 
talking to me about some matters concerning herself. She has 
often spoke about the work she has done—how she has worked and 
about her health generally; about her friendships, and so forth, 
but no particular business, other than she has often said to me 
about how—on one occasion 1 remember distinctly about how she 
had been practically robl>ed out of some money, trusting people. 

Q. Well, did she ever give you the names of people who 

220 robl>ed her? A. W ell, she just spoke of one man that had 
taken advantage of her. 

Q. Is that the only one she told you that robbed her? A. Well, 
she just spoke of one man that had taken advantage of her. 

Q. Is that the only one she told you had robbed her out of any¬ 
thing? A. 1 don’t remember that she said anybody else. 

Q. You said she told you about people robbing her out of money, 
and only mentioned that one? A Well, this would l>e in ordinary 
conversation; she would tell me about people trying to take ad¬ 
vantage of her. I only recall this particular person, because I 
happen to know the person very well l>efore she mentioned his 
name, Mr. Hunter. 

Q. Do you know what his first name is? A. She said his name 
was John Hunter, I think. It seems that he had had some real 
estate business for her. 

Q. Was he a lawyer or real estate man, or what? A. I don’t 
know what he was. I think he was one of those who try to help 
to sell real estate when he gets an opportunity. 

Q. You say that your last visit to Mrs. Newburn was in October 
hist, is that right? A. My last professional visit. You know I 
attended her. 

Q. Yes, I understand that. A. Yes, that was in October. T 
think it was in October. 

221 Q. Do you know why she didn’t send for you later on? 
A. Not other than I had not encouraged her about her get¬ 
ting well, and I guess she thought I didn’t come as frequently as 
she thought I ought to have come. I didn’t call to see her very 
frequently. 

Q. When you were calling to see her what was the condition of 
her health then, was it good or bad? A. Well, it was not so very 
good. She was suffering from lumbago and had some rheumatism 
and more or less of neuralgia. 

Q. Now. doctor, didn’t she tell you that you couldn’t do any¬ 
thing for her. and that you had not done anything for her to do 
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her any good? A. Well, she would often complain every time 
I would go there about her sufferings, but I don’t remember her 
ever stating to me that 1 had not done her any good because she 
had said under certain circumstances she was better, or she might 
not be so well, as the case might be. when I would go to see her. 

Q. Was she not still complaining on your last visit? A. Oh, 
she was always complaining. 

Q. Did you see her at any time between your last professional 
visit and the time that vou witnessed her will? A. I think I saw 
her once or twice passing. I saw her at the door once or twice. 
When I was attending her she was not confined to her bed, 1 mean 
in the latter part of my attention. She was not confined to her 
bed; she was about the house and 1 presume doing some work. She 
was a very active, hard working woman; she was busy all the 
time. 

222 Q. W ell, did you get near enough to her to talk to her 
after that? A. I have often l>een in the street and saw her 

standing in the door. 

Q. Never talked to her? A. Speak to her and say u Howdv do,” 
and pass a word, or something like that, but not anything particular. 

Q. And the next time vou saw her was the time vou witnessed 
this will? A. I said that was the last time 1 saw her. 

Q. IIow many people were present when you were called to wit¬ 
ness the will? A. Mr. Bundy and Mr. Schmidt and myself were 
in the room at the time. 

Q. W as Mi ss Madre there? A. She was in the house, but I 
don’t remember whether she was in the room at the actual time or 
not. 

Q. IIow did you happen to go there at that time? A. They 
sent for me. 

Q. Who sent for you? A. Mrs. Newburn. She knew me w r ell 
and she wanted me to be. and when T went there she told me that 
she sent for me because she wanted me to witness her will. 

Q. Well, how did she send for you—did she send Miss Madre? 
A. Oh, there was a telephone message for me to come up to her 
house. I think it came over the telephone. 

223 Q. Was it a woman’s voice or a man’s? A. I don’t re¬ 
member whether I took it or not, or whether it was received 

at mv house. 

Q. Did Miss Madre tell you that she sent for you herself? A. I 
don’t remember of her telling me that. She might have, I don’t 
remember that. But all I knew was that the message was received 
for me to be up there at a certain time, and I went, and that is all 
it was. I don’t know whether the message was received at my 
house, or whether it was received bv me over the phone; I didn’t 
pay that much attention to it. 

Q. Now, you said that at one time when you were at Mrs. New- 
burn’s house that Mrs. Newburn told you that Miss Madre was the 
only one that she could trust, is that correct? A. I don’t think I 
put it that strong. I didn’t say that I don’t think. But she told 
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me that she could rely upon her and could trust her, because she 
had been- 

Q. And that she was the only one? A. I don’t think I made 
that expression, that she was the only one. 

Q. Can you recall what time that was, what year or month? A. 

What do vou mean? 

%/ 

Q. When you had that conversation with her, when you said that 
she could trust Miss Madre? A. I don't remember the date. 

Q. IIow long was that before the death of Mrs. Newburn? A. 
Well, she died, J think, on tlie third or fourth of January; I don’t 
remember. T didn't pay that much attention to it. 

224 Q. Was it 1890 or 1897, or was it in 1898 or 1899? A. 
Oh, this was sometime during her last illness. 

Q. Sometime during her last illness? A. Yes. 

Q. W as that after you had ceased making professional visits to 
her? A. I don’t remember whether that was. Let’s see. I think 
the last time I saw her professionally was in Oetol>er. T don’t re¬ 
member whether this conversation occurred then or just before the 
signing of her will. I don't remember just when that was. It was 
between the time—1 think it must have been the same morning, 
because 1 was sitting there talking to her a long time before the others 
came. I don’t remember, though, whether it was the same morn¬ 
ing or not, but 1 think it was. 

Bv Mr. Birney: 

4> 

Q. By that you mean the date of the signing of the will? A. 
The signing of the will. I don’t remember, but I think it was; I 
am not certain. I was sitting there talking to her a long time be¬ 
fore the others came about different things, and 1 think that was 
the time she told me this. 

By Mr. Webb: 

Q. Now, are you certain, doctor, that it was at the time, the morn¬ 
ing that you witnessed this will, or was it prior to the time of your 
last professional visit—now, can you l>e positive about it? A. No, 
1 said 1 could not be absolutely positive, but I think it was 

225 at that time. 

Q. \\ as that at the time that her niece was there visiting 
Mrs. Newburn? A. No. her niece I don’t think was there 

Q. You don’t think she was there? A. I didn’t see her. I 
didn’t think about her. I didn’t ask for her. 

Q. Ilad she l>een there? A. 1 don’t know. 

Q. Did you know her niece? A. No. 1 didn’t know the niece. 

Q. Did you know she had a niece? A. Yes, I knew’ she had a 
niece. I knew’ of her. 

Q. Had nothing been said about her niece prior to that time? 
A. By whom? 

Q. By Mrs. Newburn. Did Mrs. New’burn say anything to you 
about her niece? A. Oh, I don’t know whether she had mentioned 
anything to me about her niece or not. I don’t remember anything 
about that. 
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Q. You don’t remember of her ever mentioning her niece to you 
then? A. No, I never mentioned her niece. 

Q. And she never mentioned her niece to you, then? A. When? 

Q. At any time? A. Oh, she had told me of a niece. 
220 She spoke to me of a niece and this breast-pin which I spoke 
about a while ago. I knew she had a niece. I don’t know 
of ever having met the niece, and I don’t know that I know the 
niece personally. 

Q. You stated just now that Mrs. Newburn told you that she 
wanted Madre to have her property, but that she didn’t believe 
Madre would take it. A. No, no. 

Q. Now, you didn’t say that, then? A. Not that way. 

Q. Well, now, let me hear how she did sav it? A. It seems as 
if the old lady had told Miss Madre- 

Q. Now, tell us the date of this. A. I don’t remember. 

Q. You don’t know? A. No. 

Q. Was it in 1900. '10, ’ll, or M2, or what? A. It must have 
l>een 1910, because she died in January, 1911. 

Q. How long was it before her death? A. I don’t remember 
that part, the date. She was speaking about what Miss Madre had 
done for her, speaking of her appreciation for her, and that is what 
caused this incident to arise. And she told me that Miss Madre had 
told her that she didn’t want her property; didn’t want her to leave 
anything to her, but she said: “I am going to leave her something 
anyhow.” and that is all that was said about that. 

Q. You have no knowledge, then, or any way of fixing 
227 the time when that conversation occurred? A. No, I didn’t 
pay that much importance to it, upon my word. 

Q. You can’t even remember the year, can you? A. Oh, that 
was during the time she was sick, when T saw her during the time 
she was sick, but T don’t remember the date; I didn’t pay much 
attention to it at the time. 

Q. Was it before or after you made your professional visit, or 
ceased to make professional visits? A. Which? 

Q. That this conversation took place about the property? A. 
It was either when I was there passing by and stopped and spoke to 
her, like T would stop my machine in front of the door, because I 
was attending some one a couple of doors above her, and I met her 
in the door. It was either that time or the morning I was talking 
to her when T signed the will, I don’t remember which. 

Q. Then you can’t come within three months of the time when 
this conversation took place? 

Mr. Birxey: T object to that as an unfair inference from what 
the witness has just said. 

A. No, T didn’t say that. I didn’t say anything about the time, 
because I was through attending her professionally in October. But 
I saw her several times between that time and the time of the sign¬ 
ing of the will. 

Q. Didn’t you say that subsequent to that time the only time 
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that you saw her you simply had a paseing word with her? 

228 A. Yes, sir. just passing. I was m that street very 7 fre¬ 
quently, you see. 

Q. But you didn't go in her house? A. No, I didn’t go in her 
house, hut I have seen her in her door-step several times. 

Q. When you passed there was she across the street? A. Oh, no, 
I might have passed and saw her and spoke to her, because I knew 

her well. . 

Q. Never stopped to have any conversation with her? A. Oh, 
yes, I would stop and pass the time of day, some thing like that. 

Q. Was that all? A. Well, just ordinary chat. You see, I was 
pretty familiar with that street and knew nearly everybody in it, 
and I would often go through there and anybody I would me-t I 
would chat with them, but of no consequence, you know. 

Q. Doctor, were you -ubpo-naed to appear in this case? A. Well, 
I suppose so; 1 was telephoned to come. 

Q. Did you get a subpoena from the court? A. No, sir. 

Q. You were telephoned to come? A. Yes, sir. 

Q. Who telephoned you to come? A. I think it was Miss Madre. 

Q. So you came. then, from this telephone call, did you not? 
A. Yes. I didn’t know 1 was coming to court. I just 

229 thought I was going to talk to Mr. Birney about the case. 

Q. Well. Miss Madre, you say, called you? A. Yes. 

Q. Well, now, when did Miss Madre first talk to you about this 
matter? A. When she called me this morning. 

Q. Is that the only time that she has spoken to you about this 
matter since- A. No, but she called me this morning. 

Q. Well. 1 say, when was the first time she spoke to you in refer-' 
ence to testifying in this case? A. She told me sometime ago that 
there was some caveat. <>r something, entered against the will, and 
some question about it, and 1 would have to go to court, 

Q. Well, did you have much of a talk about it—did she explain 
matters to you? A. No. She told me that was the fact, that there 
was some hitch about it. 

Q. Told you there was some hitch in it, did she? A. Well, there 
was some trouble about it: some legal trouble, and that I would have 
to go to court. Now. to day I supposed I was coming down here 
just to see Mr. Birney, and that was the reason why I didn’t get my 
dates, or anvthing like that. 

Q. N ow, did you and Miss Madre talk this matter over the first 
time she talked to you about it? You say she talked to you about 
it sometime ago? A. Oh. she told me about the trouble that 

230 niece was giving, that is, was trying to question the legality 
of the will, and so forth. 

Q. Did she remind you of what had taken place? A. She didn’t 
have to remind me of that. I knew all about the will because I was 
a witness to it, and I told her: “Well, I will be a witness; T am one 
of the witnesses to the will/* 

Q. You were also the family physician of the Madres, were you 
not? A. Well, I attend some members of the familv. 

Q. Now, you said you told her you would testify in the case, did 
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you not? A. No, I told her as l was a witness to the will to call on 
me. 

Q. To call on you? A. Yes. 

Q. Well, when was that doctor? A. I don’t know when she first 
told me about it. 

Q. Was that the first time she spoke to you about it? A. Yes. 

Q. IIow long has that been? A. I don’t remember. When the 
will was probated, I guess, or somewhere about that time. When¬ 
ever there was any legal question arose. I happened to meet her 
and she told me it was some contention, or something of the kind, 
and 1 told her: “I am a witness to the will and I suppose I will have 
have to go to court/’ And I said: “I am ready to go to 

231 court any time.” 

Q. Doctor, how much, if anything, have you received for 
your services in coming here? A. From her? 

Q. From anvbodv—from any source? A. Oh, I haven’t received 

v t/ 7 

anything. 

Q. Have you been promised anything? A. No, sir. 

Q. Do you expect to get anything? A. Well, I will l>e paid for 
my services to Mrs. Newburn when the estate is settled up. 1 have 
not been paid for that yet. 

Q. You haven’t been paid by Mrs. Newburn for your professional 
services? A. Not vet. 

t/ 

Q. You expect it? A. Certainly 1 expect it. 

Q. Who promised to pay you that, doctor—did Miss Madre prom¬ 
ise to pay you? A. W ell. Mi's. Newburn told me when she was sick 
that Miss Madre would look after mv bill, and I told Miss Madre 

1/ / 

to hold her responsible for it, and she said she would attend to it. 

Q. Mrs. Newburn told you she would settle it? A. Oh, yes, and 
that has been sometime ago. 

Q. WJien was that? A. I don’t know, but I never 

232 bothered about it, because 1 knew Miss Madre would pay me; 
I never gave it any concern. 

Q. W as it subsequent to Mrs. Newburn’s death? A. Oh, this was 
even l>efore Mrs. Newburn died. Of course, Mrs. Newburn told me 
that Miss Madre would look after it. 

Q. Did Mrs. Newburn owe you anything before you ceased mak¬ 
ing your professional visits in October? A. W T hv, certainly; she 
hasn’t paid me at all. 

Q. Has she paid you anything? A. No, sir. 

Q. Did she give any reason why she didn’t pay you? A. No, 
indeed. 

Q. Did she pay you for any visits at all? A. No, sir. 

Q. Never paid you for any? A. No, not in her last illness. 

Q. I am speaking of up to the time you say you stopped visiting 
her professionally. You said in her last illness. A. W T ell, I mean 
during the time I was attending her from June to October. 

Q, She has not paid you anything for that, then? A. For that 
service, from June until October. 

Q. She never paid you anything from June until October? A. 
No, sir. 
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Q. Did she ever have you to attend her before as a physician? 
A. Oh, yes, I have attended her for little tilings off and on for 
years. 

23d 0. But she paid you then, did she? A. Yes. 

Q. But this last visiting, from .June until October, I under¬ 
stand that you never have received any pay at all, and have not re¬ 
ceived any pay subsequent to that time, is that right? 


Mr. Birney: I object. 


The witness 


has stated over and over again. 


A. No, 1 have not received anything. 

(J. From any one? A. No. 

Q. Did you ever render any hill to Mrs. Newburn while you were 
visiting her? A. No. She asked me for the bill and told me 1 could 
give her a hill any time 1 got ready. She was always very prompt in 
paying. 

Q. Did you send in any bills at all up to the time of her death 
A. No. 

O. Why didn't vou send in your bill? A. Well, I usually send 
mv bills in .January, and July, vou know—the first of January, and 
I just didn't bother about it; 1 knew it was good when 1 sent it. 

Q. Only twice a year do vou send out bills? A. Yes. 

D. Is that the way you do business? A. January and July, yes, 
sir. 

Q. Don’t you send out bills at any other time? A. Oh, 
231 yes, hut that is my regular hill sending, twice a year. Send 
a hill any time a person wants it, you know, but 1 mean or¬ 
dinarily I send hills in July and January. 

< %J xJ 

(). Whv, didn't vou send vour hill to Mrs. Newburn when she 

v * * t 

asked you to send it? A. There was no particular reason why. I 
just send them whenever 1 get ready, whenever 1 want to. Whenever 
1 wish to make out the hills 1 send them, when I get to them. I have 
people I haven't sent bills to for a year, lots of people. 

Q. At the time that you signed this will, or witnessed this will, 
was Mrs. Newburn in a serious condition? A. Well, >he seemed to be 
suffering more from exhaustion: seemed to he more exhausted than 
anything else. Her heart was more or less weak. That is about the 
way I would regard it. But she talked strong and talked all right. 

Q. Now, as a physician, were not you aware that she had the dis¬ 
ease of arterio sclerosis at that time? A. Yes. I guess I might say 
that al>out you. 

Q. This is business, doctor. A. But I want to explain to you 
what I mean, just wait. After a man or woman passes forty-five or 
fifty, those arteries begin to harden, due to the deposits of lime on the 
inner side of these arteries. You know, the arteries have four coats 
and that inner coat or the mucous membrane coat, seems to absorb 
these calcareous deposits in the blood when a person is about forty-five 
years old. Some people can reach sixty and have arteries as hard as 
a person of eighty. Then, on the other hand. 1 have seen peo- 
235 pie as young as fifty have very pliable arteries. These de¬ 
posits have not made themselves so manifest. I have seen a 
man as young as fifty- 
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Q. Well, you can cut that a little bit short. I undertsand you all 
right now. What 1 am getting at is this: You knew her condition, 
didn’t you? A. Yes, sir, hut I didn’t know- 

Q. Well, now, just answer my question. As a physician you knew 
her condition, didn’t you? (J. Yes. 

Q. As a matter of fact, didn’t you know, or didn’t you believe, 
that her condition was such that she would not get over it? A. 
When T was treating her? 

Q. No, when you witnessed that will? A. Oh, yes, yes; 1 didn’t 
think she was going to ever get up. 

Q. Now, up to that time you never thought to send her any hill, 
and thinking that she would not get well, yet you didn’t send a bill 
for vour services? A. Oh, that would not have made anv difference. 
I knew 1 would l>e paid. Her estate- 

Q. You did? A. Yes. 

Q. How did you know that? A. Well, you know, you always get 
paid from an estate. 

Q. And Miss Madre promised you that? A. No, Miss Madre 
didn’t promise me anything. 

Q. Why, you said that. A. No, I didn’t. Mrs. Newburn 

236 told me Miss Madre would pay it, because she was attending 
to her business. 

Q. Mrs. Newburn said that Miss Madre would pay it if she didn’t? 
A. No. She asked me to send in my bill. She said: “Marie will 
settle it for me.” 

Q. When was that? A. That was one time when I was attending 
her. 1 don’t remember what the date was. 

Q. Well, that was before October-. A. Well, the old lady had 

asked me several times: “You can send me in your bill at any time,” 
but lots of jx'ople tell me that and 1 don’t bother about it, for I know 
the people and know they will pay. 1 know I will get it in good time, 
so I don’t pay any particular attention to it. I knew I would be paid 
in due time. 

Q. Did you know that there was any other physician attending 
her subsequent to the time that you made your last professional 
visit? A. Oh, yes. yes, T knew about that. You know people will 
come in and tell us: “You ought to try that, and you ought to try 
that:” so 1 don't feel any ways bad about it at all when they call in 
somebody else on me. That is often the case. 

Q. Isn’t it customary, doctor, when one physician is attending a 
patient, and when he is discharged, or some other physician is em¬ 
ployed, isn’t it usually the case that they send in their bills imme- 
diatelv? A. It mav l>e the case, yes. Yerv often it is the case, 
ves. 

237 Q. Don’t you consider it unprofessional for one physician 
to take your patient without knowing whether the patient has 

settled with you professionally? A. No, that is not strictly ethical, 
and it is not strictly necessary. The fact that I am discharged out 
of a case justifies the physician to take hold of it whether or not I 
have been paid. He is within his province to do that. But this 
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physician evidently didn’t know anything at all about me in the case; 
1 don't think he did at the time he took it. 

Q. Didn't know yon were in the case? A. No. 

Q. Did you always ask them whether they have any physician or 
not? 

Mr. Birney: Objected to as utterly immaterial and irrelevant. 

A. I was not making regular daily visits to her at this time. Occa¬ 
sionally 1 would stop in and see her, and then later T learned that 
she had called in what she thought was a specialist, a man who was 
just using electrical treatments on her, and that is all there was to 
that. There was not any discourtesy to me on his part, and I didn’t 
so consider it. Nor did I consider- 

Q. Just leave that all out, doctor, 1 don't care about that. 

Mr. Birney: Yes, but you are asking about professional ethics, 
which haven’t anything to do with this case. 

Mr. Webb: W ell, he can go on with it if he wants to. 

238 The Witness: No, no; 1 just want to answer your questions 
and get away from here. 

Q. When did you get that telephone message to come down? A. 
You mean for today? 

Q. Yes. A. It was this morning. 

Q. Well, had you //on talked with Miss Madre about this l>efore ! 
A. No. 

Q. How long since? A. She just called up on the phone this 
morning. I don’t know whether it was the first time I went out or 
when I returned home. I don’t remember the exact time. She told 
me that I would have to come down to Mr. Birney’s office today at 
three o’clock, and 1 told her I would be at the medical college and 
would not be able to come for an hour. “Well,” she says, “call up 
Mr. Birney and tell him what time you can see him.” 

Q. How long has it been since Miss Madre had a talk with you 
about it? A. 1 don’t remember the exact time. It was about the 
time the case came in court, whenever that was. 

Q. She has not mentioned that to you since? A. No indeed. 
There was no particular need of it. 

Q. You say she has not mentioned it to you since? A. Only this 
morning: she sent for me to come down here. 

Agreeably to the stipulation of counsel, the signature of the witness 
to his foregoing deposition was expressly waived. 

J. ARTHUR LYNHAM, 

Examiner. 

239 (At this point an adjournment was taken until tomorrow*, 
Wednesday, November 15th. 1911. at 3:30 o’clock p. m.) 
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Wednesday, November 15th, 1911— 

3.30 o’clock p. m. 

Met pursuant to adjournment. 

Present: Messrs. A. B. Webb and J. B. Stein, attorneys for the 
plaintiff; 

Mr. A. A. Birnev, attorney for the defendant, 

And the Examiner. 

Whereupon Julia Mason Layton, called as a witness on the part 
of the defendant, and being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct examination. 

By Mr. Birney: 

Q. Mrs. Layton, where do you reside? A. 1722 Tenth Street, 
Northwest. 

Q. Did you know the late Mary F. Newburn? A. I did. 

Q. For how long? A. For about a |>eriod of nine or ten years. 
Q. Did you visit her in the last two or three months of her life? 
A. I did. 

240 Q. How many times? A. 1 think about three times. 

Q. When were those visits? A. November and December. I 
think the last visit was just prior to her death; in perhaps the last 
week, or a few days of the last week. 

Q. At that last visit where did you see her? A. She was upstairs 
in the bed. 

Q. How long were you with her? A. The last visit I should judge 
I was with her about a half an hour; maybe three quarters of an 
hour; quite a long and pleasant visit. 

Q. Did you talk with her? A. 1 did. 

Q. What was there particularly in common between you and Mrs. 
Newburn? A. Well, she was a great missionary worker in the Bap¬ 
tist Church, and I am the president of the District Missionary 
Baptists, representing twenty thousand negro women in the District 
of Columbia; and she was a member of one of the subordinate 
societies. 

Q. At that last visit, when you were with her about a half an hour 
or more, did you talk with her? A. 1 did. We had a long con¬ 
versation. It was a continuous talk. 

Q. And upon what subjects generally? A. Well, first upon her 
health, and then it led into religious matters, as naturally it 
would. 

241 Q. What can you tell us as to her apparent mental con¬ 
dition during that interview? A. Seemingly as good as it 

was when T ever met her, and I did not perceive anything, or never 
associated anything but that she was mentally all right. 

Q, What, if anything, did she say about her prospective death? 
A. Why, I don't think that she felt that she was going to die. She 
expressed herself along this line, that if it was the Lord’s will for 
her to get up, why she would like to once more; and if not, why 
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it was all right; she was in His hands and perfectly willing to abide 
by whatever was the Master’s will. 

" Q. How long before that was the last preceding visit? A. Oh, I 
judge about two weeks, or something like that. 1 don’t remember 
exactly, but 1 know it was not such a very, very long period. 

Q. At that visit did you have a conversation with her? A. Yes. 
We just talked on general matters then. 

Q. And was there any apparent diminution of her mental facul¬ 
ties at that time? A. Not at all. She was, in my mind, an ex¬ 
ceptional woman for her age in life and her type. She was a peculiar 
character along that line, what we might term an intelligent igno¬ 
rant woman, if there is anything along that line. 

Q. I take it she was not an educated woman? A. I should judge 
not. J don’t know. I never inquired into that particularly. 

242 But a woman of her age, you find very few of them in our 
race. It would be exceptional, particularly coming from the 

State of North Carolina, and she spoke of her home, and so on. 

Q. Mrs. Layton, at either of these interviews what other persons, 
if any, were present? A. At the first two interviews there was not 
anvbodv; the last visit, why Miss Madre went into the room with 

* t * # v 

me? I went by that time to iisk after her. Miss Madre insisted 
upon it, that I should go up to see her, and 1 said: “No, I simply 
came by to ask how she was. ' She said: “Why, you must go up 
and see Aunt Marv." She said: “She would want to know whv vou 

i i i 

didn’t come up." And 1 went up and had this long conversation 
with her; a very pleasant one. 

Q. Was Miss Madre present during the conversation? A. No. she 
went out of the room in a very few minutes. She came in and stood 
and went on out again. 

Q. Did you at any time during that period of visits see anything 
in Mrs. Newburn to indicate that she was weak in anv wav mentallv? 

• • i; 

A. It didn’t seem so to me. I didn’t perceive it at all. 

Q. Was there anything to indicate that she was under the control 
or domination of any other person? A. No. I would imagine that 
she was a woman that would not let very many folks control her. 
That was my idea of her in the nine or ten years that I bad known 
her. I think she had a pretty good will power of her own. 

Q. Did you hear her at any time speak of Miss Madre. A. Yes, 
she spoke of Miss Madre; she spoke of her that day. 

243 (J. How did she appear to regard Miss Madre? A. She 
spoke of her as a mother would of her child. Just in those 

terms. Said Mbs Madre was so kind to her, and she surely was 
exceptionally well eared for: you could judge by appearances. 

Q. You came to that conclusion from what you saw there? A. 
Yes, sir. 

Cross-examination. 

Bv Mr. Webb: 

Q. How long did you say you knew Mrs. Newburn? A. Between 
nine and ten years, T should judge; about that time. 
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Q. Did you see her often during that period of time? A. I used 
to see her quite often, particularly in church. I saw her oftener in 
her church and in her missionary society than otherwise. 

Q. When was your first visit to her after she was taken sick, Mrs. 
Layton? A. Well, 1 don’t know. I don't know just how long her 
last illness was, but I should judge my first visit was perhaps in 
November, or the first of December, and my last visit must have 
been perhaps the last week in December, or perhaps the first week 
in January. Somewhere there. There was nothing to make me keep 
dates. 

Q. Well, your first visit, I understand you to say, was in Novem¬ 
ber? A. About that time; about the first of December; I don’t 
know. 

244 Q. Well, which was it, the last of November or the first 
of December? A. Well, I don’t know. I could not take an 

oath to that. 

Q. You can’t say, then, whether it was in November or December? 
A. I think it was in November. 

Q. Was she in bed at that time? A. She was sitting up in bed. 
Even the last time I saw her she was in the bed sitting up with her 
head at the foot board. 

Q. She was propped up? A. Kind of leaning back with her knees 
resting up. 

Q. Then you said you talked to her about things generally. A 
Yes, as you would if you went into a sick room. 

Q. Did she say anything about anv particular person during that 
visit? A. Didn’t speak of any one at all, other than she spoke of 
M iss Madre and church folks. She may have spoken about church 
folks, but there was not anything that would lead to a conversation 
otherwise. 

Q. Well, can you remember any particular thing that she said 
about Madre? A. No. She spoke of her as a child; spoke of her 
kindness, that is all; just referred to that. 

Q. IIow long have you known Miss Madre? A. Well, when I 
first knew Miss Madre she was a school girl. She will have 

245 to tell how long ago that was, because I don’t know. 

Q. Have you seen much of her since that time? A. I saw 
her once in a while, yes. And belonging to the same organization— 
at least she belonged to one branch of it and I to another. 

Q. Did you talk with her about this case since this suit was 
brought? A. I don’t know when the suit was brought. 

Q. Well, since the death of Mrs. Newburn? A. I don’t know that 
I have. 

Q. Were you subpoenaed down here, Mrs. Layton? A. What do 
you mean by “subpoena?” 

Q. A subpoena from the court, or were you just notified to be 
here? A. I was notified to be here. 

Q. By letter? A. A message left at my house. 

Q. Who left the message there for you? A. I guess Miss Madre, 
I don’t know. 
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Q. What was the message? A. Would I come to Mr. Birney’s 
office. 

Q. Did she tell you for what purpose? A. No, didn’t tell me for 
what. 

O. When you came down here didn’t vou know what you were 
coming down here for? A. Miss Moxlev came hv the house yester¬ 
day to ask me if 1 would come down : if I would come down yesterday 

4/ t 4 

evening, and I said yes, and 1 asked her then and she said to 

246 take testimony. 

Q. Didn’t she tell you to take testimony in the case 
against Miss Madre? A. Of course, I asked her what the case was, 
why certainly. T would not come on a hap-hazard, or something 
like that. 

Q. Well, vou talked the matter over with Miss Moxlev, did vou? 
A. No, we didn't have any talk over it at all. because I was busy, 
and Miss Moxlev came and asked if I would come, and I said yes, 
and she went on out. 

Q. Didn’t you tell her what you could testify to? A. I did not. 
Q. But she did tell vou to come down to testify in a case against 
Miss Madre 9 A. She told me testimony was to be taken. 

Q. Are you a school teacher? A. T am an ex-school teacher. 
They don’t allow married women to teach in the District of Colum¬ 
bia. 

Q. Was that the reason you knew Miss Madre? A. By a teacher 
in the public schools, and she was a pupil. 

Q. So you have been very good friends ever since, have you not? 
A. W ell. yes. 1 suppose you would call it good friends, that is, 
when people are associated in work like that, and in Christian work. 
Mi ss Madre. of course, is an African Methodist Episcopal, and T 
am a Baptist, and she is a missionary worker, and so am T. 

247 and we come in contact with one another; and, naturally, 
we would come together, just as lawyers would, or doctors, 

or anything of that kind. 

Q. Did you ever borrow any money from Mrs. Newburn? A. 
No, sir. T didn t know she had any to loan. But T was not on the 
borrowing side. 

Q. Now, did you come down here just on Miss Moxlev’s say so? 
A. The message was received by Miss Madre, I think, for me please 
to come to Mr. Birney’s office. 

Q. Then you got a message from Madre through Miss Moxlev? 
A. T think Miss Madre; T am not sure. 

Q. Then she came first, did she? A. Yes, sir. 

Q. She came and asked you to come down to testify? A. Yes. 

Q. Did you have any conversation with her about it then? A. 
T didn’t see her. 

Q. You didn’t see her then? A. No. T didn’t see her. T was not 
at home. 

Q. Now. coming hack to the visit to Airs. Newburn, you said about 
how long was it from the time you visited her the first time until the 
second time? A. Now. that is more than I can sav, for I really don’t 
know. 
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Q. About how long, two weeks or three weeks or a month? 

248 A. If it was the last of November, then it must have been 
perhaps three weeks, but I could not swear to that, and 

would not. 

Q. Well, what wa> her condition the second time when you saw 
M rs. Newburn? A. What do you mean, as to her illness? 

Q. Yes. Was she better or worse when you saw her the second 
time? A. Well, she didn't seem any worse. I don’t know. 

Q. How long did you stay with her? A. I don’t know how long 
I saw her. What you would term a friendlv, Christian visit. 

Q. W1 iat was the conversation, just about your Christianity? A. 
Just talking along those lines; just as you would, perhaps; you 
might speak of the weather first. 

Q. You didn’t talk about any particular persons, did you? A. 
Oh, no. no especial conversation about persons. 

Q. Well. then, did you see her at another time? A. Yes, sir, 
I saw her three times in all. 

Q. Well, when do you think the third visit was? A. T think 
either the last week in December—somewhere along there. 

Q. How long before her death? A. Tt might have been a week, 
and it might not have been as long. 

Q. Tn January she died. Now, you can say about how 

249 long was it before she died from that? A. Well, I could not 
say exactly. Tf she died the fourth day of January, then per¬ 
haps it was the last week in December. 

Q. What was her condition at that time, the last time you saw 
her? A. Well, she was in bed sick. 

Q. Well, was she very sick? A. Well. T don’t know that T would 
be able to tell whether a party was very sick or not. She didn’t talk 
as though she was so ill. 

Q. She didn't talk as if she was ill? A. I say she didn’t talk as 
if she was ill unto death, to mv mind. 

Q. You think it was about the last week in December? A. I do. 
Q. Did you talk to her as much on this last visit as you did on the 
other visits? A. The longest visit was the last visit. 

Q. Did she talk to you about business generally, or just about 
friends? A. Well, she talked along our Christian work. 

Q. That was all she talked about, was the Christian work? A. I 
guess I did more talking than she did, perhaps; I usually do when 
T go to see sick folks, and she chimed in every now and then. 

Q. Now, Mrs. Layton, you said that you had known Mrs. New¬ 
burn about nine years? A. Nine or ten. 

Q. Did you know Madre then? A. Yes, Miss Madre was 

250 a school girl- 

Q. I sav at that time?. A. Yes, certainly. I told you I 
knew her ever since as a school girl. 

Q. Did you ever talk with Mrs. Newburn at that time, before you 
visited her while she was sick, did vou talk to her then about Madre 9 
A. No. 

Q. You never talked about Madre then during that time, in the 
time that you knew her in the eight or nine years? A. I had seen 
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her in person with Miss Madre; in fact. Miss Madre introduced me to 
her. 

Q. That is how you happened to know iier? A. Miss Madre in¬ 
troduced me to her. 

Q. I am asking you now if you had any special talk about Miss 
Madre until you made that visit to her house in November? A. I 
don’t know; I never taxed my mind. 

Q. You don't know? A. 1 don’t know whether she did; she mav 
have. 

Q. She never mentioned her in such loving terms as she did when 
vou were at her house? A. T don't know that she did. She always 
seemed to he very loving when she was with her. 

Q. If she had you would have remembered it? A. I don’t re¬ 
member it. 

Q. Hut you remember those loving terms in November, do you? 

A. Most naturally I would. 

251 Q. Why? A. Because it was at a later date. 

(). Then it was a good long time, then, before that that 

she mentioned Miss Madre to you. if at all. is that right? A. Well, 

T don't know that, even, because T saw her verv, verv- 

• ' « 

Q. You don’t know anything about her saying anything about 
Madre- A. F know of her having sent me a message. 

Q. You can't then name anything special that she said about the 
Madres or Mbs Madre. until you visited her at her house while she 
was sick? Now. you can answer that yes or no? A. No, I don’t 
remember, and 1 don't say positively no. 

Q. And you don't say that you do. do you? A. She might have 
or she might not. I never taxed my mind with anything associated 
with it. in any way. shape or form. 

Redirect examination. 

Bv Mr. Birney: 

Q. Mrs. I jay ton. do you know the general relations between Mrs. 
Newborn and Miss Madre’s mother, and the Madre family? A. I 
don't know the mother at all. 1 knew the father, but didn’t know 
the mother. 

Agreeably to the stipulation of counsel, the signature of the wit¬ 
ness to her foregoing deposition was expresslv waived. 

J. ARTHUR LYNHAM, 

Examiner. 

252 Thereupon Mepora Moxley, called as a witness on the 

part of the defendant, and being first duly sworn, was ex¬ 
amined and testified as follows; 

1 fireet examination. 

By Mr. Birney: 

Q. Did you know the late Mary F. Newburn? A. Yes, sir. 

Q. When did you make her acquaintance? A. In 1905. 
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Q. And how intimately did you know her from that time until 
her death . A. ell she and I were very dear friends 
Q. She was older than you? A. Yes, sir. 

It has been testified here that you were employed in her house 
the last months of her life. A. Yes, sir. 

(h \\ hen did you go there? A. Well, I went to live with her to 
stay regular in October. 

Q. 1910? A. Hut before that I had been with her several times 
and did some washing for her. She taken in washing and I did 
some washing for her when she was first taken sick. 

0. When was that? A. That was in June and July. 

253 Q. You went to live at her house in October? A. Yes, 
sir. 


Q. Who was it that asked you to come there? A. She asked 
me herself. 

Q. Mrs. Newburn? A. Mrs. Newburn. 

Q, Did Miss Madre have anything to do with it? A. No. sir. 

Q* ^ bat were you to do at the house? A. Well. I did every- 
tliing; taken care of the house and did all of her cooking and her 
washing, and seeing after her. 

Q. A ou stayed there dav and night. I suppose? A. Yes, sir. 

Q. During the day time where was Miss Madre? A. She was in 
school. 

Q. Absent at her duties in school? A. Yes, sir. 

Q. W T as anv other person there with you and Mrs. Newburn 9 A 
No, sir. 

Q. You saw her daily during that period. T suppose, and up to 
the time of her death? A. Yes, sir. 

Q. Miss Moxley, during that time did you at any time see any 
signs of Miss Madre’s trying to control her. or make her do things 9 
A. No, sir. 

Q. W hat was Mrs. Newburn’s condition of mind during 
*254 her illness? A. W T ell. her mind was as clear as anybody’s 
mind; very clear. 

Q. Did you talk with her frequently? A. Yes, sir, T talked with 
her a good deal. She was quite a talker and T talked with her quite 
a good deal. 

Q. WJien did she take to her bed finally? A. About the middle 
of December. 

0. And prior to the middle of December what was she doing? A. 
Well, she was going about the house, up and down; going about, 
and seeing to things around the house. 

0. Did she go up and down stairs? A. Yes, sir. 

Q. Towards the last Mrs. Newburn had a nurse to take care of 
her, didn’t she? A. Yes, sir. she had a nurse. 

O. What was her name? A. Miss Jones. 

Q. When did she come there? A. She came about the middle 
of December. 

Q. And before that time was there any necessity for a nurse that 
you saw? A. No. sir. there was no necessity. 

Q. It has been testified here that Mr. James F. Bundy, the law- 
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yer, was called to come to see Mrs. New burn by—Who gave him that 
call? A. I called him over the phone. 

255 Q. \\ ho told you to do it? A. Mrs. Newburn told me to 
call him. 

Q- Did Miss Madre have anything to do with that? A. Miss 
Madre was not at home at the time. 

Q. Do you know Ma;y F. Gaskins? A. Yes, sir. 

She was a. the house during the time you were there, I think 9 
A. Yes, sir. 

Q. Do you know of any difficulty between her and Mrs. Newburn, 
or anything which would cause Mrs. Newburn to feel vexed with her? 
A. Well, Mrs. Newburn was sick, of course, and a couple of days 
after Miss Gaskins had been there Mrs. Newburn turned over one 
night and she saw Miss Gaskins with the bureau drawer out in her 
lap, and she was going through important papers. 

Q. How do you know that—who told you that? A. Mrs. Newburn 
told me. 

Q. Well, then, what happened—What did Mrs. Newburn do about 
it? A. Mrs. Newburn, of course, didn’t like it, and she told me 
that I would have to get rid of Miss Gaskins, and I told her I could 
not. and then she told Miss Madre when she came that she would 
have to get rid of her. and Miss Madre told her she could not do it. 
and she told the Doctor. Doctor Watkins, and Doctor Watkins told 
her it was her place, she would have to do it herself. 

Mr. Weijh: 1 object to that as being hearsay. 

Q. Did you hear her tell these different people? A. Yes, 
25b sir. 

Q. What did Mrs. Newburn tell you about Mary Gaskins 
and how she felt toward her, if anything? A. Well, Mrs. Newburn 
told me that Mary Gaskins had asked her several times to let her 
carry her jewelrv down to Richmond, and she told her to let it stay 
there, she wanted it: and then after Mary Gaskins had gone home 
a little over a week Mrs. Newburn told me one day to look in the 
drawer and see if her jewelry was in the drawer, and I went and 
looked in the drawer and 1 found the box that contained the jewelry 
was gone, and 1 said to her at that time, I says: “A huckster has come 
and 1 want to get some vegetables, and I will look later on.” So 
I went to get the vegetables and things that we needed for the house, 
and in the afternoon, after Miss Madre had come home from school, 

1 went upstairs and she told me to look in the drawer and see if the 
jewelrv was in there. So 1 taken the drawer out and put it on the 
bed. and she got up and sat up in the bed and she looked through 
the drawers her ownself. 

q That is Mrs. Newburn? A. Mrs. Newburn looked through the 
drawers her own self, and she found the jewelry was gone; and then 
she called Miss Madre and told her that Miss Gaskins had taken her 
jewelry, and she would have to go and get a detective right at once 
to get it. and Miss Madre told her not to get a detective, that she 
would see to it. But she wanted it right away. 

Q. Well, did she communicate with the detective? A. She sent 
me after Detective Lacey, and he was not horn''. 
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257 Q. Who sent you? A. Mrs. Newburn sent me for de¬ 
tective Lacey, but he was not home at the time, and in the 

meantime they sent lawyer Hayes down to Richmond after the 
jewelry. 

Q. Now, did you hear any conversation between Mrs. Newburn 

and Mr. Hayes? A. No, sir, I didn’t hear the conversation. 

Q. Did the jewelry come back? A. Yes, sir. 

Q. How long was Mary Gaskins there? A. I think she was there 

a little over two weeks. Then Mrs. Newburn told me that if she 

ever came to her door to not let her come in; that she didn’t want 

to see her in life nor death, and if anything happened to her not to 

even send for her, because she didn’t even want her to look down on 

her, and she didn’t want to have anything to do with her. 

Q. Did you see the box of jewelry when it came back? A. Yes, 
• ' 

sir. 

Q. Look at this paper and see if you recognize it? A. Yes, sir, 
that is the paper. 

Q. What is that? A. This is the wrapper that was on the box, 
yes, sir. 

Mr. Birxey: The paper is offered in evidence. 

(And the same is filed bv the Examiner herewith, marked De¬ 
fendant’s Exhibit No. 4.) 

(). Mbs Moxlev. during the time vou were there did you ever 
know Miss Madre to prevent any persons from—any of the friends 
of Mrs. Newburn or other persons, from seeing her? A. 

258 No, sir. 

Q. Did she ever attempt to do so? A. No, sir. 

Q. Did you ever do so? A. No, sir. 

Cross-examination. 

By Mr. Stein: 

Q. How old are you, Miss Moxlev? A. I am thirty-five. 

Q. Are you married? A. No, sir. 

Q. What is your occupation? A. Hair dressing. 

Q. How long were you a hair dresser? A. About two years. 

Q. During what period? A. What do you mean? 

Q. wi ien were you a hair dresser? A. Oh. I dress hair now. 

Q. You do? A. Yes, sir. 

Q. Who employed you, Miss Moxlev, at the home of Mrs. New¬ 
burn? A. Mrs. Newburn employed me. 

Q. When did she employ you? A. She employed me in October. 
Q. In October? A. Yes, sir. 

259 Q. How long have you been living in Washington, Miss 
Moxley? A. All my life. 

Q. How long have you known Mrs. Newburn? A. Been know¬ 
ing Mrs. Newburn since 1905. 

Q. How do you fix that date, 1905? A. How do I fix it? 

Q, How do you fix the date in 1905? A. I don’t understand you. 
Q. It is very plain. How do you fix the date in 1905 that you 

16—2397a 
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knew Mrs. Newburn? A. Well, that is the time I got acquainted 
with Mrs. Newburn. 

Q, Have you got any other way of fixing the date? A. Well, I 
don't need any other way. I know the year it was I got acquainted 
with her. 

Q. Who sent you up to Mrs. Newburn’s? A. Nobody sent me 
up to Mrs. Newburn ’s. Mrs. Newburn and I were friends and I 
used to go to see Mrs. Newburn. 

Q. And when did she employ you? A. In October. 

Q. How did she employ you—did she send for you? A. No, she 
didn’t send for me. I was there at the house several times to see her. 
I had done some washing for her before, and she paid me for the 
washing I did for her. and then 1 went backwards and for- 

260 wards to see her. Si io and I had been friends and it was 
natural that I would visit her, and then she told me that the 

doctor said she would have to rest a while, and then afterwards I 

would come and stay with her- 

Q. How long- 

Mr. Birxey : I object to the interruption of the witness. Go on, 

Miss Moxlev. 

«/ 

A. (Continuing:) She asked me if 1 would come and stay with 
her, and 1 told her yes, and she said she would pay me; it she got 
well she would pay me, and if anything happened to her she would 
fix it so 1 would get paid well. 

Q. I didn't ask you for that, Miss Moxlev. But it is in the record. 
How long had you visited Mrs. Newburn prior to the time that you 
were employed by her? A. I had been visiting right straight along 
from the time I got acquainted with her. 

Q. How often? A. Sometimes once a week, and sometimes twice 
a week, and sometimes on Sundays. 

Q. When were you acquainted with her? A. In 1905. 

Q. Under what circumstances? A. In the society. 

Q. What society? A. St, Luke's Society. 

Q. And from that period on you continued to visit her two or 
three times a week? A. Yes, and she and I grew to be 

261 friends. 1 have been out with her several times, too, mass 
meeting, and down the river, St. Luke’s excursion, and 

Eureka Park, and the St. Luke’s mass meeting. 

Q. As a matter of fact, you didn't know Mrs. Newburn until you 
were brought to the home by Miss Madre, did you? A. Yes, sir. 

Q. You are positive of that? A. 1 was not brought to the home 
by Miss Madre. I went there my own self. 

" Q. And you say you are a hair dresser? A. Yes, sir. 

Q. And you went to Mrs. Newburn’s home to do washing? A. 
Yes, sir. 

Q. What did Mrs. Newburn pay you? A. She paid me half for 
the washing that I did when I was doing it for her. 

Q. About how much did you earn there at Mrs. Newburn’s? A. 
I don’t know exactly how much it was. 
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Q. Were you making more out of that than dressing hair? A. 
Well, I was dressing hair, too, at the same time. 

Q. Did Mrs. Lucas ever do any washing for Mrs. Newburn? A. 
Yes, sir. 

Q. When did she do that? A. She washed for Mrs. Newburn, it 
was in August and part of September. 

Q. When did you do washing for her? A. I did w T ashing for 
her in June and July. 

262 Q. And she employed both of you to do washing? A. 
No, she employed me to do the washing w T hen she was first 

taken sick. 1 washed for her in June and July, and then she got 
well enough to do her washing, and then finally the doctor told Her 
she would have to stop and rest up, and then she carried Mrs. Lucas 
around and introduced her to the people that she did washing for, 
and Mrs. Lucas did the washing until I went there in October. 

Q. Were you present when Miss Gaskins left the home of Mrs. 
Newburn for Richmond? A. Yes, sir. 

Q. When was that? A. It was in December. 

Q. The early part or the latter part of December? A. It was 
about the first of December. 

Q. Well, did Miss Gaskins bid Mrs. Newburn good bye? A. Yes, 
I heard her bid her good bye. I was not in the room, but I heard 
her say “Good bye.” 

Q. What did Mrs. Newburn say? A. She told her good bye. 

Q. Did Mrs. Newburn tell her to come again? A. No. 

Q. Did she tell her she wanted to see her again? A. No, she 
never did. 

Q. Did Mrs. Newburn ever tell Miss Gaskins that in case she got 
worse she would send for her? A. I don’t know whether she told 
her that or not. I was not in the room the whole time of the con¬ 
versation. 

263 Q. You heard Mrs. Newburn bid Miss Gaskins good bye, 
did you? A. Yes. 

Q. What took place at the time of the conversation? A. I don’t 
know. 

Q, Were you present? A. I was not in the room. I was in the 
house but not in the room. 

Q. You stated in your direct examination that Mrs. Newburn told 
you she wanted to get rid of Miss Gaskins. You stated that, did 
you not? A. Yes. 

Q. When did that take place? A. That was shortly after Miss 
Gaskins came. 

Q. Shortly after she came? A. Yes. 

Q. What was the reason for saying that? A. Because Miss Gas¬ 
kins had gone through the bureau drawers and into her important 
papers. 

Q. Did Mrs. New T burn ever tell you that she promised this jewelry 
to Miss Gaskins? A. No. 

Q. How long did Miss Gaskins remain with Mrs. Newburn after 
Mrs. Newburn told you that she didn’t want her around the house? 
A. She staved there about two weeks. 
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Q. Two weeks after that? A. Yes, sir. 

264 Q. What relations existed between Mrs. Newburn and Miss 
Gaskins during the time that she was there? A. Mrs. New¬ 
burn did not want her to stay, because she told me several times that 
she hoped she would—wished she would go home, because it was so 
hard on Marie having her to take care of and she wished she would 
go home. 

Q. That was the only reason for wanting Miss Gaskins to go 
home, was that it? A. Because Miss Gaskins worried her and went 
through her important papers. 

Q. You stated that it was too much trouble for Miss Marie, and 
for that reason she wanted her to go home. A. And she went 
through her important papers. 

Q. Is that right? Didn’t you just say the reason Mrs. Newburn 
wanted Mis-s Gaskins to go home was that it was too much trouble 
for Miss Marie to take care of her also? A. And l said that she 
worried her by going through her important papers. 

Q. Did you receive any pav from Mrs. Newburn for the services 
that you did there? A. Not when I went to live with her regular. I 
didn't get any pay from her when I went to live with her regular. 

Q. IIow did you support yourself? A. I ate and slept there in 
the house, like I would in anvbodv else’s house. 

Q. W as that the compensation you received? A. Mrs. 

265 Newburn told me she would pay me for what I did for her if 
she lived, and if anything happened to her she would see that 

I got it, and fix it so that 1 would get paid well for my sendees. 

Q. Have you gotten anything yet for your services? A. No. 

Q. Have you been promised anything for your services? A. 
Only what Mrs. Newburn promised me. 

Q. Did Miss Marie ever promise you anything? A. Not for Mrs. 
Newburn’s work. 

Q. For what work did she promise you? A. She would only 
promise me for what I did for her. 

Q. What did you do for Miss Marie? A. When I washed a shirt 
waist, or any little extra work like that, or a handkerchief, or any¬ 
thing like that. 

Q. And she hasn’t paid you for that yet? A. She paid me for 
what I did for her. 

Q. And you said that Miss Gaskins remained at the home of Mrs. 
Newburn for two weeks after she told you that she didn’t want her 
around there, is that it? A. Yes, sir. 

Q. Miss Moxley, didn't you expect some pay for the sendees that 
you had rendered to Mrs. Newburn? A. Did I expect it? 

Q. Did you expect something—didn't you expect some pay? A. 
Well, she told me that if she lived she would pay me, and if anything 
happened to her she would provide for me, and T would get paid well 
for what I did for her 

266 Q. What did you do around there other than washing? 
A. I did everything that was to he done in the house. 

Q. Did you act as a nurse to Mrs. Newburn? A. Well, I was a 
nurse. 
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Q. What did Miss Marie ever do for Mrs. Newburn while you were 
there? A. She waited on her. 

Q. And what else? A. Did what she asked her to do. 

Q. What were the relations existing between Mrs. Newburn and 
Miss Madre during the time you were there? A. Why, they were 
just like mother and daughter. 

Q. Did Miss Marie ever attend to the financial affairs of Mrs. 
Newburn while she was ill? A. Mrs. Newburn attended to her own 
affairs. 

Q. Did Mi ss Marie ever collect any outstanding accounts for Mrs. 
Newburn? A. I don’t know. 

Q. Did Mrs. Newburn ever tell Miss Madre to collect the money 
for her? A. I don’t know. 

Q. Miss Moxlev, from whom did you expect your pay for sendees, 
from Miss Madre or from Mrs. Newburn? A. I expected it from 
Mrs. Newburn; Mrs. Newburn hired me. 

Q. Were you ever married, Miss Moxlev. A. No. 

267 Agreehly to the stipulation of counsel, the signature of the 
witness to her foregoing deposition was expressly waived. 

J. ARTHUR LYNHAM, 

Examiner. 

Thereupon Marie A. D. Madre, the defendant, being by me first 
duly sworn, was examined and testified as follows: 

Direct examination. 

Bv Mr. Birney : 

Q. Miss Madre, it was testified yesterday by Doctor Watkins that 
you paid him with certain checks for his sendees. Is that a fact? 
A. Yes, sir. 

Q. Have you the checks that you paid him? A. Yes, sir. 

Q. Please produce them? A. Here are four that I came across, 
and here is the one, the last one that I paid in the Capitol City 
Benefit. 1 paid her dues; four for Doctor Watkins. 

Agreehly to the stipulation of counsel, the signature of the witness 
to her foregoing deposition was expressly waived. 

J. ARTHUR LYNHAM, 

Examiner. 

268 Mr. Birney : The five checks mentioned by the witness, 
being dated, respectively, December 17th, for $5.00, to the 

order of Samuel E. Watkins; December 17th, $1.25, to Capital City 
Benefit Society, and marked ‘‘For Mrs. M. F. Newburn’s sick & 
benefit dues;” December 27th, Samuel E. Watkins, $5.00 for pro¬ 
fessional services for Mrs. Marv F. Newburn; January 2nd, Samuel 
E. Watkins, $4.00, for professional sendees to Mrs. Mary F. New¬ 
burn; January 3, S. E. Watkins, $1.00 for professional services for 
Mrs. Newburn. The checks are all offered in evidence. 
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(The five checks referred to are filed herewith by the Examiner, 
marked Defendant s Exhibits Nos. 5, 6, 7, 8 and 9, respectively.) 

Mr. Birxey: That closes our testimony. 


Memorandum on Jacket. 

The evidence impresses my mind as establishing such a confiden¬ 
tial and fiduciary relationship as requires the defendant to make a 
clear showing of the absence of undue influence and this, the testi¬ 
mony on her behalf, fails in my opinion to do. The deed should 
be set aside. 

W. 

269 Defendant's Exhibit No. 4. 

(Two stamps.) 

From Mary Gaskins. 

9417 


Dec. 16. 
Registered. 


Card. 


Richmond. Va. 
Dec. 16. 1910. 
Registered. 


Mrs. Mary F. Newburn, 

2227 Cleveland ave. N. W. 

Washington, D. C. 


Washington, D. C. 
Dec. 17,1910. 12. 


270 Defendant’s Exhibit No. 5. 

No. —. Washington, D. C., Dee. 17, 1910. 

Fourteenth Street Savings Bank. 

Pay to the order of Samuel E. Watkins $5.00/100 Five and 00/100 
Dollars. 

For Prof. Serv. for Mrs. M. F. Newburn. 

MARIE A. D. MADRE. 

Paid. 

(Endorsed:) Samuel E. Watkins. Paid. Dec. 17, 1910. Four¬ 
teenth Street Savings Bank. Paid. Dec. 17, 19—. Fourt. 
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271 Defendant's Exhibit No. 6. 

No. —. Washington, D. C., Dee. 17, 1910. 

Fourteenth Street Savings Bank. 

Pay to the order of Capital City Benefit Society $1.25/100 One and 
25/100 Dollars. 

For Mrs. M. F. Newburn’s Sick & D. Benefit dues. 

MARIE A. D. MADRE. 

Paid. 

(Endorsed:) Cr. The Capital City Benefit Society, Washington, 
D. C. John N. Walker. The National Capital Bank of Washing¬ 
ton. Dec. 20, 1910. 


Defendant's Exhibit No. 7. 

No. —. Washington, D. C., Dec. 27, 1910. 

Fourteenth Street Savings Bank. 

Pay to the order of Samuel E. Watkins $5.00/100 Five and 00/100 
Dollars. 

For Prof. Serv. for Mrs. Mary F. Newburn. 

MARIE A. D. MADRE. 

Paid. 

(Endorsed:) Samuel E. Watkins. Paid. Dec. 27, 1910. Four¬ 
teenth Street Savings Bank. 


272 Defendant's Exhibit No. 8. 

No. —. Washington, D. C., January 2, 1911. 

Fourteenth Street Savings Bank. 

Pay to the order of Samuel E. Watkins $4.00/100 Four and 00/100 
Dollars. 

For Prof. Sendees to Mrs. Mary F. Newburn. 

MARIE A. D. MADRE. 

Paid. 

(Endorsed:) Leopold H. Foster. Samuel E. Watkins. District 
National Bank. All Prior Endorsements Guaranteed. Jan. 4, 
1191. Washington, D. C. 
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Defendant's Exhibit No. 9. 

No. —. Washington, D. C., Jan. 3, 1911. 

Fourteenth Street Savings Bank. 

Pay to the order of S. E. Watkins $1.00/100 One Dollars. 

For Prof. Serv. for Mrs. Newburn. 

MARIE A. D. MADRE. 

Paid. 

(Endorsed:) S. E. Watkins. Paid. Jan. 3, 1911. Fourteenth 
Street Savings Bank. 

273 Decree. 

Filed January 11, 1912. 

******* 

This cause coming on to be heard upon the Bill of Complaint, An¬ 
swer thereto, and other proceedings, as well as the testimony herein 
taken, and being duly considered by the Court, it is this 11" day of 
January, 1912, by the Court adjudged, ordered and decreed that the 
alleged deed of conveyance from Mary F. Newburn to Ollie M. 
Cooper dated December 24. 1910, and recorded in Liber 3391, folio 
158, and a further deed from Ollie M. Cooper to Mary F. Newburn 
and M« me A. D. Madre, dated December 24. 1910, and recorded in 
Liber 3391, folio 159, of the land records of the District of Colum¬ 
bia, be and the same are hereby set aside, and declared to be void 
and of no effect in law. 

It is further ordered that the plaintiff recover her costs and the 
same are hereby charged and assessed against the defendant, Marie 
A. I). Madre, and that the plaintiff have execution thereon as at law. 

It is further ordered that this cause be and the same is hereby 
referred to the Auditor of this Court to ascertain and report to the 
Court what amount, if any, is due the heirs of Mary F. Newburn on 
account of the detention, possession and rental value of the premises 
described herein by the defendant, Marie A. D. Madre, during her 
occupancy and possession thereof under said alleged deed of convey¬ 
ance. 

WRIGHT, Justice. 

274 From this decree the defendant in open court appeals to the 
Court of Appeals and the penalty of the bond to operate as a 

Supersedeas is fixed at Five Hundred Dollars. 

-, Justice. 


M emorandum. 


January 12, 1912.—Appeal bond approved and filed. 
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Assignment of Errors. 

Filed January 12, 1912. 

******* 

The defendant having appealed to the Court of Appeals from the 
decree entered herein January 11, 1912, hereby assigns the following 
errors: 

The Court erred: 

First. In holding that the proofs in the cause sustained the aver¬ 
ments of the bill of complaint. 

Second. In holding that the proofs established a fiduciary relation 
between the deceased Mary F. Newburn and the appellant. 

Third. In holding that the evidence did not disprove that the de¬ 
fendant had in any way taken advantage of the confidence reposed 
in her by the grantor, Mary F. Newburn. 

275 Fourth. In holding that the burden of proof was upon the 
defendant. 

Fifth. In holding that the evidence did not disprove the allega¬ 
tions of the bill charging mental incompetency in the grantor, Mary 
F. Newburn, and fraud, undue influence, duress, coercion, etc., by 
the defendant. 

Sixth. In decreeing that the deeds in question be vacated and set 
aside. 

Seventh. In decreeing that the cause be referred to the Auditor 
to determine the value of the use by the defendant of the premises 
in question; it being in evidence that after the making of the deeds 
by said decree vacated the said grantor by her will devised the prem¬ 
ises in question to the appellant. 

ARTHUR A. BIRNEY, 

Attorney for Appellant. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed January 12, 1912. 

******* 

The appellant, Marie A. D. Madre, hereby designates the following 
parts of the record to be included in the transcript of record to be sent 
to the Court of Appeals: 

1. The bill of complaint. 

2. The answer of the defendant. 

3. Mem. of leave to amend answer. 

4. Amendment to answer. 

276 5. Mem. of replication. 

6. All the testimony and exhibits. 

7. Mem. of order allowing further testimony. 

8. Decree of January 11, 1912. 

9. Copy of Judge Wright’s mem. opinion endorsed on file cover. 

17—2397a 
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10. Mem. of appeal bond and of approval thereof. 

11. Assignment of errors. 

BIRNEY & WOODWARD, 

Attorneys for Appellant. 


277 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, 88: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
270, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 29772 in Equity, wherein 
Mary F. Gaskins is Plaintiff and Marie A. D. Madrie is defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
27th dav of February. 1912. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By F. E. CUNNINGHAM, Asst CVk . 

Endorsed on cover: District of Columbia Supreme Court, No. 
2397. Marie A. D. Madre, appellant, vs. Mary F. Gaskins. Court 
of Appeals, District of Columbia. Filed Feb. 27, 1912. Henry W. 
Hodges, clerk. 
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3ln thf (Court of Apprala 

OF THE DISTRICT OF COLUMBIA. 

April Term, 1912. 


No. 2397. 


MARIE A. D. MADRE, APPELLANT, 

vs. 

MARY F. GASKINS. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

Appeal by a defendant from a decree setting aside and 
vacating deeds*of conveyance at the suit of an heir of a 
deceased grantor. 

One Mary F. Newburn (colored), died January 4, 1911, 
aged about 70 years, the cause of her death being 
arterio sclerosis (Dr. Watkins, Ilec., pp. 88, 90). The 
plaintiff is the daughter of a deceased brother and sup¬ 
posedly one of a number of heirs to Mrs. Newburn, who 
had been separated from her relatives many years. 
Plaintiff is 28 years of age and saw her aunt first in 1909 
(Rec., pp. 42, 45, 46). 

Mrs. Newburn was a washerwoman by occupation. 
She purchased and owned a small dwelling-house worth 
about $1,600 (Rec., p. 77), which is the property in 
question. Her closest friend for many years was 

7732—1 
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Charlotte Madre, mother of the appellant, who died 
some fourteen or fifteen years ago (Itec., p. 78). After 
Charlotte Madre’s death Mrs. Newburn made an intimate 
associate of her daughter, the appellant, and was as a 
mother to her (Rec., Mr. Bundy, p. 50; Mr. Schmidt, p. 69; 
Miss Madre, p. 78; Dr. Williston, p. 102; Mrs. Layton, 
[>. 114). Mrs. Newburn had suffered from rheumatism in 
June, 1910 (Dr. Williston, Rec., pp. 100, 104), but con¬ 
tinued her work of washing until late in October or in 
November, when she got another to take it over until 
she should be able to resume it. (Rec., pp. 21, 81). She 
went about and visited her physician at his office 
until late in November, (Dr. Watkins, pp. 87, 91), and 
after that went about her home until about December 
15, when she finally took to her bed. (Rec., pp. 30, 82, 
91, 119). 

December 22d Mrs. Newburn sent for an attorney, 
Mr. J. F. Bundy; told him she had arranged with the 
appellant to convey her her property with the under¬ 
standing that appellant would take care of her, live with 
her, and provide for her, but if the appellant should be 
the first to die the property would come back to her. 
The attorney suggested an agreement in writing to set 
out the conditions, and a conveyance to them in joint 
tenancy. She said this would suit her exactly and directed 
him to prepare the papers. He went away, prepared an 
agreement (Rec., p. 63), a deed from Mrs. Newburn to 
his clerk, Ollie M. Cooper, in trust to convey, etc., and 
a deed from the last named to Mary F. Newburn and 
Marie A. 1). Madre as joint tenants. (Rec., pp. 62, 63). The 
first two of these papers were executed December 24th 
in presence of Mr. Bundy and Mr. Collins, the notary, 
appellant being present at the instance of Mr. Bundy to 
sign the agreement (Rec., pp. 49, 54). 

At the request of Mrs. Newburn, Mr. Bundy returned 
on December 27th (Rec., pp. 55, 56),and drew her will 
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(Rec., p. 9). This was witnessed by Mr. Ernest L. 
Schmidt, president of Lawyers’ Title Co.; Dr. E. D. 
Williston, physician, and Mr. Bundy. After making cer¬ 
tain pecuniary legacies and providing for interment of 
the remains in the Madre lot beside the remains of her 
“lifelong friend, Charlotte Madre,” it gives the residue 
of the estate to “my dear friend of many years, Marie A. 
D. Madre,” who is also named executrix (Rec., p. 9). 

The bill of complaint seeks to vacate the deed of De¬ 
cember 24th. It charges mental incapacity in the grantor 
to understand and appreciate the nature of her acts re¬ 
quiring the exercise of judgment (par. 8); that appellant 
had been in charge of all Mrs. Newburn’s business since 
the death of her husband and acting in a fiduciary ca¬ 
pacity toward her (pars. 6, 9), and had acquired an undue 
influence over her to an extent sufficient to control her 
will,and that the deed was made as a result of undue in¬ 
fluence, pressure which she had not the courage or power 
to resist, and while under duress and compulsion; it 
being also alleged that after the execution of the deed 
the appellant “would not allow Mary F. Newburn to re¬ 
ceive any friends and kept her in strict confinement” 
(pars. 9, 10). Paragraph 12 further charges that the 
deed was the result of a conspiracy. 

The Answer denies all charges of mental incapacity, 
of undue influence, fiduciary relations, coercion, duress, 
overreaching, and conspiracy, and that appellant ever 
had charge of the business affairs of Mrs. Newburn. It 
also avers that the agreement was suggested by Mrs. 
Newburn and not by the defendant, and was complied 
with in all respects by the latter. 

The court delivered no opinion, except that expressed 
by a memorandum on the “jacket” of the files as follows: 

“The evidence impresses my mind as establish¬ 
ing such a confidential and fiduciary relationship 
as requires the defendant to make a clear showing 
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of the absence of undue influence, and this the 
testimony on her behalf fails, in my opinion, to 
do. The deed should be set aside” (Uec., p. 126). 

Propositions. 

The assignments of error (Rec., p. 129) assert: 

First. That plaintiff wholly failed to prove her bill. 

Second. That defendant disproved all the charges. 

Third. That the burden of proof was on the plaintiff. 

Fourth. That the vacating of the deeds gave the plain¬ 
tiff no right to an accounting for rents, the will not being 
vacated. 

The Evidence. 

The court has not had before it a case more barren of 
evidence to sustain a decree. 

Prior to the remanding of the cause for further testi¬ 
mony (Rec., p. 64), ten witnesses, all colored women, 
were sworn for the plaintiff. No one of them was present 
at or knew anything about the making of the deeds; 
or was even asked concerning the soundness of mind of 
the decedent; or so much as hinted that she was under 
duress or coercion at any time; or gave any fact to 
indicate undue influence. Their testimony was limited 
to showing that Mrs. Newburn was physically sick and 
weak for several months, that at various times more or 
less remote she had said she intended to leave her prop¬ 
erty to “her brother’s children” (Rec., p. 13); or to her 
“niece and blind brother” (Rec., pp. 18, 23); or to a 
“blind brother and his children and my niece and all of 
them” (Rec., pp. 25,32); or to her “blind brother and 
his people" (Ilec., pp. 36, 38). Some of these witnesses 
also testified to declarations of Mrs. Xewburn showing 
vexation with Marie Madre,or that she did not want her 
to have anything she had; or that she had loaned her 
money and had difficulty in getting it (Rec., pp. 19, 23, 
28, 32, 41, 43). These declarations were said to have 
been made “winter before last” (Rec., p. 28); “just be- 
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fore she was taken sick” (Rec., p. 32); or in September 
(Rec., pp. 35, 38, 41), or between September and Novem¬ 
ber (Rec., p. 19). All such declarations were objected to 
as incompetent. 

All of this testimony to declarations by the deceased 
was hearsay and incompetent for any purpose. They were 
not part of the res gestee, and had no tendency to prove 
mental aberration, or that the contract of December 24th 
was invalid for any other reason. Every principle of the 
law of evidence condemns it. 

Throckmorton vs. Holt, 180 U. S., 552, 572, et 
seq. 

The proposition the plaintiff must contend for is that 
a court may set aside a contract for valuable considera¬ 
tion, between two competent persons, and lived up to by 
the survivor, because the deceased party, months before 
entering into that contract, is said to have expressed a 
different purpose! 

That Mi ss Madre did in all respects comply with the 
agreement bv providing, at her own cost, all the neces¬ 
saries of life, including nursing, medicine, and medical 
attention for Mrs. Newburn until her death is abundantly 
proved, and not denied in testimony (Rec., pp. 75, 80, 
83, 95, 126). 


Plaintiff’s Further Evidence. 

After the remanding of the cause for more testimony 
plaintiff called as witnesses Dr. William T. Gill (Rec., p. 
65), Mr. Ernest L. Schmidt (Rec., p. 68), and the defend¬ 
ant. Dr. Gill’s testimony is of no value as to any of the 
issues. He went to Mrs. Newburn’s home at unknown 
times between July 1 and December 23, 1910, to see if 
she was sick and to leave insurance blanks; considered 
her “a feeble old lady; that was all,” and declined to 
say that she was not capable of making a contract 
(Rec., p. 66). 
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Mr. Schmidt’s Testimony. 

The testimony of this witness, with that of Mr. Bundv 
and Mr. Collins, is conclusive of this case. He knew Mrs. 
Newborn for a number of years as attorney in her little 
affairs, which were trifling (Rec., p. 79) his advice being 
given gratuitously, and says she was a strong-minded 
woman (p. 69). lie had seen her and the defendant to¬ 
gether and knew them to be friends. He did not know of 
her asking or receiving advice from the defendant. He 
had drawn two wills for Mrs. Newborn, one before the 
death of Charlotte Madre, defendant’s mother, who is 
shown to have died fourteen years before (Rec., p. 78), 
and the other a couple of months before Mrs. Newborn's 
death (Rec., p. 72). By the first the bulk of her estate 
was given to Charlotte Madre; by the second it was 
Ifiven to the defendant (Rec., p. 70). When the second 
will was drawn Mrs. Newborn came alone to his office 
and gave him her instructions, no other person being 
present (Rec., p. 7ff). 

He was requested to come to Mrs. Newborn’s to draw 
the deed in question, but declined to go (Rec., pp. 70, 71). 

lie was a witness to the will of December 27, and saw 
no indications of mental weakness, of duress or coercion. 

It thus appeal's from plaintiff's witness that if the 
conveyance should even be reyarded as a voluntary deed 
of gift (which it was not), it was the purpose of the 
grantor for at least fourteen years to give the property 
to the Madres, mother and daughter. 

Omitting the testimony of the defendant, which cer¬ 
tainly did not aid the plaintiff, this was the full extent of 
plaintiff’s proofs. 

Proofs for the Defendant. 

These proofs were direct and positive and show as 
follows: 

That Mrs. Newborn suffered in June, 1910, from rheu¬ 
matism and lumbago, and was treated by Dr. \\ il list on 



^ Willis ton, p. 1U0). In October she was again ailing, but 
kept at her work until late in that month or early in 
November. She then took electrical treatment under 
I)r. S. E. Watkins (Rec., p 87), going to his office until a 
few days before Thanksgiving Day, after which time he 
attended her at her home until her death. Her disease 
was arterio sclerosis, or hardening of the arteries, a dis¬ 
order explained by Dr. Williston at record page 110, 
Her mental condition teas ichoily unaffected until a few 
hours before her death (Rec., Mr. Schmidt, p. 73; Miss 
Mad re, p. 83; Mr. Bundy, p. 48; Mr. Collins, p. 58; Rev, 
Mr. Norman, p. 80; Dr. Watkins, pp. 88, 92; Rev. Mr. 
Miller, p. 97; Dr. Williston, p. 101; Mrs. Layton, p. 113; 
Medora Moxley, p. 119). 

On December 22d or 23d Mrs. Newburn instructed her 
housekeeper, Medora Moxley, to telephone a request to 
Mr. Bundy to come to see her. Miss Madre was not then 
at the house (Rec., pp. 119, 120). Mr. Bundy made 
the visit and received instructions from Mrs. Newburn 
to draw the agreement and the deed as they were after¬ 
ward drawn. Miss Madre was not present or in the 
house. Having drawn the deed he again went to the 
house December 24th, taking with him a notary, Mr. 
Collins, who read the papers and explained them and 
they were executed, Mrs. Newburn saying they expressed 
her desires. Miss Madre was present to sign the agree¬ 
ment as Mr. Bundy had requested (Rec., p. 49), but gave 
no instructions (Rec., p. 50). At the first interview Mrs. 
Newburn had told Mr. Bundy she also wished to make 
her will (Rec., p. 50). He returned to her home on De¬ 
cember 27th, there drew her will, which was witnessed 
by the three witnesses for whom Mrs. Newburn had sent 
(Rec., p. 84). Miss Madre gave no instructions for the 
will and did not speak with Mr. Bundy concerning it 
(Rec., p. 57). 

There is nothing in evidence contrary to this plain and 
simple story. 
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The Alleged Breach of Fiduciary Relations. 

Unless friendship creates fiduciary relations which 
taints with a presumption of fraud every dealing 
between the friends; unless only strangers or enemies 
may deal together without danger of having their con¬ 
tracts vacated upon the suggestion of undue influence f 
there is no room in this case for the finding in the 
memorandum of Mr. Justice Wright. 

Mi ss Madre never transacted business for Mrs. New- 
burn, beyond on one or two occasions carrying dunning 
messages (Rec.,p. 79), and had no monetary transactions 
with her except occasionally, perhaps, to borrow small 
change, which she returned. (Rec., p. 75). She is not 
shown to have had any part in Mrs. Newburn’s small 
loans to others, and she herself denies it. (Rec., p. 79). 
She neither procured the agreement to be made, or was 
present when it was directed, and after it was made she 
faithfully did what it required of her. 

We are at a loss to argue the matter, in the absence of 
any facts upon which to base an argument against the 
validity of the agreement. 

The Burden of Proof is on Plaintiff. 

In the Federal courts (whatever the rule elsewhere) 
the burden of proof to show undue influence is always 
upon the plaintiff. 

Conley vs. Nailor, 118 U. S., 127. 

Towson vs. Moore, 173 U. S., 17. 

Beyer vs. l.e Fevre, 186 U. S., 114. 

Leach vs. Burr, 188 U. S., 510. 

Ralston vs. Turpin, 129 U. S., 663, 670. 

Mackall vs. Mackall, 135 U. S., 167. 

Conley vs. Nailor was a suit to vacate deeds of real 
estate from a dissipated old man to his mistress. 
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Ralston vs. Turpin: Bill to vacate deeds to an agent 
by his principal. 

Mackall vs. Mackall: Bill to vacate a deed from a father 
to a son. 

Towson vs. Moore: Bill to set aside transfers of bonds 
by a mother to two daughters to exclusion of grand* 
children (see same case, 11 App. I). C., 577). 

Beyer vs. LeFevre: Bill to vacate a will on the ground 
of undue influence and fraud by the devisees, an adopted 
son and a niece. 

Leach vs. Barr: Contest over a will made by testator 
t he day of his death devising all his estate to a young 
colored man who for some years had lived with him and 
had the general management of his business. 

All of these cases were decided on appeals from the 
courts of the District of Columbia. 

In them the court adheres to the doctrines: 

1st. That it is “not influence but undue influence that 
is necessary to be proven to vacate a deed or a will” 
(186 U. S., 124). 

2d. To set aside a deed or a will for undue influence 
there must be “substantial proof of a pressure which 
overpowered the violation of the maker at the time the 
instrument was made” (123 Fed., 911), and that the 
party making it had no free will but stood in vinculis. 
“It must amount to fraud or coercion” (118 U. S., 135; 
173 U. S., 22). 

This court has distinctly recognized that the rule of 
the Federal courts on this subject of the burden of 
proof is opposed to the rule in England and many of 
the States, and has declared that when the fiduciary 
relations are not contractual and active “but are im¬ 
puted in equity , to certain special circumstances that 


tu ay exist for a time between particular persons ,' r the 
burden is upon the plaintiff. 

Murray vs. Hilton, 8 App. D. C., 285. 

Holtz man vs. Linton, 27 App. I). C., 257. 

To summarize: 

1. There was no evidence of mental unsoundness; 

2. Or of duress; 

3. Or of coercion; 

4. Or of fraud; 

5. Or of importunity, or of undue influence. 

And all of these were negatived by overwhelming 
proofs. 

Again, the decree should be reversed if for no other 
reason than that the bill charges actual fraud , duress 
and coercion , and the court could find nothing more 
than constructive undue influence. 

Murray vs. Hilton, 8 App., 285. 

Eyre vs. Potter, 15 How., 42. 

Dashiell vs. Grosvenor, 27 L. R. A., 67, 71. 

The Seventh Assignment of Error. 

A minor and subordinate error is the reference to the 
auditor to ascertain what should be paid the heirs for 
the use of the premises by the appellant. The court 
was fully advised of the will and its contents. So long 
as that will stands there can be no right to the land in 
the heirs of Mary F. Newburn, whatever mat/ become of 
the deed. The reference therefore was premature and 
erroneous. 

But on the general merits the bill should have been 
dismissed for lack of proofs. 

ARTHUR A. BIRNEY, 

Attorney for Appellant. 






